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Hon. Lyndon B. Johnson then ad
dressed the joint session. 

At the conclusion of the address, 
the President announced the business 
of the joint session completed and 
requested the Senators to repair to 
the Senate Chamber. 

In the Senate 

The President called the Senate to 
order at 12 :05 o'clock p. m. 

Pages Excused 

On motion of Senat-Or Chadick, and 
by unanimous consent, the pages of 
the Senate were excused for this 
afternoon. 

Bill Signed 

The President signed in the presw 
ence of the Senate, after its caption 
had been read, the following enrolled 
bill: 

S. B. No. 433, A bill to be entitled 
"An Act authorizing any city or 
county of the State, acting separately 
or jointly, to acquire lands for the 
use of the United States Government, 
either by lease for a term of years 
or in fee simple title; authorizing the 
appropriation of any available funds 
of any such city or county for the 
payment of such lands; authorizing 
the issuance of time warrants in payw 
ment thereof; authorizing the conw 
demnation of lands for such purpose, 
either for a period of years or in fee 
simple; authorizing the taking of 
possession of said lands, immediately 
after filing condemnation suit, upon 
depositing with the county clerk the 
amount of money estimated by the 
commissioners' court or city council 
of the city or county involved to be 
just compensation for the interest 
taken; providing for the deposit of 
any additional amount found by the 
special commissioners in condemna
tion where the compensation found to 
be just is greater than the amount 
fixed by the commissioners' court; 
authorizing any such city or county 
to contract with the United States 
Government or its agencies, obligating 
itself to acquire lease-hold interest or 
fee simple title in land and validating 
any such agreement heretofore exew 
cuted by any such city or county with 
the United States Government; prow 
viding that unconstitutionality of any 
part of the law shall not invalidate 
the remainder; and declaring an emer
gency." 

Adjournmj .nt 

Senator ·Moore move:l that the Sen
ate adjourn until 10:( 0 o'clock a. m. 
tomorrow. 

Senator ~Ietcalfe l noved that the 
Senate recess until 2 · 00 o'clock p. m. 
today. 

Question first recu .-ring on the mo~ 
tion to adjourn, yea·i and nays were 
demanded. 

The motion to adj11urn prevailed by 
the following vote: 

Yeas--13 

Brownlee 
Cotten 
Fain 
Formby 
Isbell 
Lanning 
Len1ens 

Nays-8 

Aikin 
Chadick 
Graves 
Hazlewood 

Beck 
Hill 
Kelley 
Shivers 

A'isent 

Lovelady 
Mauritz 
Moore 
Ramsey 
Stone 
Van Zandt 

Metcalfe 
Moffett 
Sulak 
Vick 

Smith 
Weinert 
York 

Absent-Excused 

Martin 
Spears 

Winfield 

The Senate, accordingly, at 12 :10 
o'clock p. m., adjourned until 10:00 
o'clock a. m. to:norrow. 

FIFTY-EIGHTH DAY 

(Tuesdai, April 22, 1941) 

The Senate met at 10:00 o'clock 
a. m., pursuar1t to adjournment, and 
was called i o order by President 
Stevenson. 

The roll wi.s called, and the followw 
ing Senators were present: 

Aikin 
Beck 
Brownlee 
Chadic·., 
Cotten 
Fain 
Formby 
Grave1. 

Hazlewood 
Hill 
Isbell 
Kelley 
Lanning 
Lem ens 
Lovelady 
Martin 
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Mauritz 
Metcalfe 
Moffett 
Moore 
Ramsey 
Shivers 
Smith 

Stone 
Sulak 
Van Zandt 
Vick 
Weinert 
Winfield 
York 

Absent-Excused 

Spears 

A quorum was announced present. 

Rev. S. B. Culpepper, Chaplain, of
fered the invocation. 

On motion of Senator Aikin and by 
unanimous consent, the reading of the 
Journal of the proceedings of yester
day was dispensed with and the Jour
nal was approved. 

Leave of Absence Granted 

Senator Spears was granted leave of 
absence for today on account of im
portant business, on motion of Senator 
Graves. 

Report of Standing Committee 

Senator Lanning submitted the fol
lowing report: 

Committee Room, 
Austin, Texas, 
April 23, 1941. 

Hon. Coke R. Stevenson, President of 
the Senate. 

Sir: We, your Committee on High
ways and Motor Traffic, to whom was 
referred 

H. C. R. No. 96, A resolution by the 
House of Representatives, the Senate 
concurring, that the State Highway 
Department of Texas be authorized 
to lend the City of Mineral Wells suf
ficient quantities of the discarded wire 
in Palo Pinto and other nearby coun
ties to enable them to provide the 
needed wire for Lake Mineral Wells; 
the said wire to be returned to the 
State Highway Department if and 
when requested. 

Have had the same under considera
tion, and I am instructed to report it 
back to the Senate with the recom
mendation that it do pass and be not 
printed. 

BROWNLEE, Chairman. 

Message from the House 

The Assistant Reading Clerk of the 
House was recognized by the Presi
dent to present the following mes
sage: 

Hall of the House of Representatives, 
Austin, Texas, 
April 22, 1941. 

Hon. Coke R. Stevenson, President of 
the Senate. 
Sir: I am directed by the House 

to inform the Senate that the House 
has reconsidered the vote by which 
the House concurred in Senate amend
ments to H. B. No. 405, and the House 
refused to concur in Senate amend
ments to H. B. No. 405 and has re
quested the appointment of a Con
ference Committee to consider the dif
ferences between the two Houses and 
appoints Bruhl, Phillips, Senterfitt, 
McLelland and Duckett. 

Respectfully submitted, 
E. R. LINDLEY, 

Chief Clerk, House of Representatives. 

Senate Resolution 101 

Senator Graves offered the follow
ing resolution: 

Whereas, There is present at the 
Bar of the Senate of the State of 
Texas at this time a large delegation 
of the entire Graduating Class of 
Tivy High School of Kerrvilie, Texas; 
which school delegation is ably headed 
by Mr. H. C. Moore, Supt. of Tivy 
High School with the assistance of 
Mr. James Swan, Professor of said 
school; now, therefore, be it 

Resolved, That Mr. H. C. Moore, Mr. 
James Swan, and delegation be ex
tended the privilege of the floor of 
the Senate of Texas at this time. 

SPEARS, 
GRAVES. 

The resolution was read. 
On motion of Senator Graves, and 

by unanimous consent, the resolution 
\Vas considered at this time and was 
adopted. 

Signing of Bills and Resolutions 

The President signed in the pres
ence of the Senate, after their cap
tions had been read, the following 
enrolled bills and resolutions: 

H. B. No. 78, A bill to be entitled 
"An Act to provide for agreements 
between the commissioners' court of 
any county in this State, for and on 
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behalf of the county and political 
subdivisions thereof, and the United 
States, relative to resettlement of 
rural rehabilitation projects, and 
providing for the payment by the 
United States to the county of sums 
in lieu of taxes; defining the duties 
of the county treasurer pertaining 
to such agreement and to the ap
portionment -0f payments from the 
United States thereunder; prescrib
ing the method of determining the 
sums of money to be paid by the 
United States in lieu of taxes; pro
viding for the depositing of moneys 
received from the United States and 
defining terms." 

H. B. No. 110, A bill to be entitled 
"An Act to create and dedicate a 
State Park in the County of Chero
kee, two (2) miles Northeast of the 
Town of Rusk, to include the hon1e
stead of General Joseph L. Hogg, 
the birthplace of Governor J an1es 
Stephen Hogg, such as now O\Vned 
by the descendants of J a1nes Stephen 
Hogg and the Town of Rusk and 
such adjacent land as n1ay be ac
quired by the State Parks Board by 
donation as a part of the park to be 
established, said park to be known 
as the Jim Hogg Memo1·ial Park; 
providing for commissioners to serve 
\Vithout pay; and providing an ap
propriation; and declaring an emer
gency." 

H. B. No. 286, A bill to be entitled 
"An Act to protect and preserve the 
political right and freedom, right and 
status of any and all persons em
ployed, on/or to be on leave of ab
sel!ce, or in military service of the 
United States, by any person, firm, 
corporation or association of persons, 
by regulating in certain particulars 
the rights and relationships between 
such employers and employees with 
respect to political affairs, reinstate
ment and/ or reemployment in former 
position with employer, defining the 
term 'Employer of Labor'; providing 
fines and penalties for the violation 
of this Act; and repealing all laws 
or parts of la,vs in conflict herewith, 
making a separability provision; and 
declaring an emergency." 

H. B. No. 398, A bill to be entitled 
"An Act to a1nend Article 1107, Title 
28, of the Revised Civil Statutes of 
the State of Texas of 1925, as 
amended by Act of the Forty-second 
Legislature, Chapter 250, page 417, 
adding Section 6, providing that a 
city or town shall have the right 

of eminent do1nain b condemn pri
vate property for t .1e purpose of 
digging or drilling thereon water 
"·ells or producing ,, ·ater therefrom 
or constructing pur ip stations or 
reservoirs; and proviling that if any 
portion of the Act ne declared un
constitutional or i11valid, the re
mainder shall no; be affected 
thereby; and dech- ring an emer
gency." 

H. R. No. 489, A oil! to be entitled 
"An Act providing that in counties 
having a population of not less than 
thirty-one thousan I, five hundred 
(31,500) and not 1nore than thirty
two thousand (32,COO), according to 
the last preceding Federal Census, 
the provisions of Article 6869, Re
vised Civil Statu~es of Texas of 
1925, as amended insofar as ~uch 
limits the numbe ~ of deputies al
lo\\·able to sheriff3 shall not apply, 
but the s-heriff ii l any such county 
shall have the number of deputies 
allo,ved him by the commissioners' 
court of such col.nty; and declaring 
an emergency." 

H. B. No. 529, A bill to be entitled 
"An Act fixing ·1.he compensation of 
county commissic ners in all counties 
with a populati<·n of not less than 
twenty thousand. three hundred (20,-
300) nor more than twenty thousand, 
four hundred ar,d sixty (20,460) in
habitants, accorning to the last avail
able Federal Census as same now 
exists or may hereafter exist, and 
in counties witJ. a population of not 
less than twen ~y-two thousand, five 
hundred (22,5110) nor more than 
t'venty-three th·Jusand, three hundred 
(23,300) inha1Jitants, according to 
the last availaole Federal Census as 
same now exi ;ts or may hereafter 
exist; repealir g all la,vs in conflict 
herewith; anc declaring an emer
gency." 

H. B. No. 6 ll, A bill to be entitled 
tiAn Act arne:1ding Chapter 10, Spe
cial Laws, F >rty-fourth Legislature, 
Regular Sess on, as amended in H. 
B. No. 30, 'T-tle: Stock Laws,' Chap
ter 1, Acts of the Forty-sixth Leg
islature, Re .;ular Session, making 
Clay County eligible to the provisions 
of this Act; and declaring an emer
gency." 

H. B. No. 749, A bill to be entitled 
"An Act to amend Section 1 of Ar
ticle 4032a >f the Penal Code of the 
State of Te:~as, the same being Chap
ter 227, S( ction 1, page 381, Acts 
of the Fo1 ty-second Legislature, so 
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a.s to pr.ovide means by which the 
soldie1·s stationed in Texas under the 
National Defense Act, and otherS' 
may be permitted to enjoy fishing 
in salt water without the payment of 
non-resident fishing license and arti
ficial lure license; and declaring an 
emergency." 

H. B. No. 759, A bill to be entitled 
"An Act fixing the compensation of 
tax assessor-collector in all counties 
having a population of more than 
aeventy thousand (70,000) and not 
more than eighty thousand (80,000) 
according to the last preceding Fed
eral Census, a:nd with an assessed 
valuation of more than Forty Million 
($40,000,000.00) Dollars; repealing 
aH laws, or parts of laws in conflict 
herewith; and declaring an emer
g-ency." 

H. C. R. No. 59, Providing for a 
month1y allowance in the grants 
given to old age assistance recipients 
for the specific purpose of paying 
for burial insurance policies. 

H. C. R. No. 64, Granting J. H. 
Ferre}, Trustee, permission to make 
the State of Texas a party defendant 
in a suit to foreclose vendor's lien 
against a certain lot in Abilene. 

H. C. R. No. 84, Granting James 
(" Jim11

) I. Morgan permission to 
bring suit against the State of Texas. 

House Concurrent Resolution 96 

On motion of Senator Lanning and 
by unanimous consent, the regular 
order of business was suspended, to 
permit consideration of H. C. R. No. 
96 at this time. 

The President laid before the Sen
ate for consideration at this time: 

H. C. R. No. 96, Authorizing the 
State Highway Department of Texas 
to lend to the City of Mineral Wells 
sufficient quantities of discarded 
wire to protect the fish of Lake 
Mineral Wells. 

The resolution was read and was 
adopted. 

Senate Resolution 102 

Senator Lemens offered the follow
ing resolution: 

Whereas, The David Graham HaH 
Foundation and Texas Social Hygiene 
Association have invited the members 
of the Senate and House of Represen-

tatives to attend a special showing 
of the picture, 0 The Magic Bullet" 
starring Ed\vard G. Robinson portray
ing the life of the late eminent scien
tist and Nobel Prize Winner, Dr. 
Paul Erlick, at the Paramount Thea
tre in Austin, Texas, Wednesday, 
April 23, 1941 at 8:00 a. m.; and 

Whereas, Such picture will last ap
proximately one hour and thirty min
utes; and 

Whereas, It is a picture of unusual 
educational importance and value and 
should be viewed by as many as pos
sible; now, therefore, be it 

Resolved by the Senate, That the 
employees of the Senate, who may 
desire to attend said picture, be ex
cused until 9 :50 a. m. on the nlorn
ing of April 23, 1941. 

The resolution was read. 
On motion of Senator Lemens, and 

by unanimous consent, the resolution 
was considered immediately and was 
adopted. 

Senate Resolution 103 

Senator Kelley offered the follow
ing resolution: 

Whereas, The National Tuberculosis 
Association will hold its 37th annual 
meeting in San Antonio, Texas, May 
5th to 8th, 1941; and 

Whereas, At this meeting leading 
medical authorities throughout the 
United States, Canada, and Central 
and South American countries will 
discuss measures for the prevention, 
treatment and cure of tuberculosis; 
and 

Whereas, The Forty-seventh Legis
lature desires to lend its support to 
all efforts to reduce the toll from this 
dread disease in our State and Nation; 
therefore, be it 

Resolved, That members of this 
Legislature who can be officially ex
cused at any time between the dates 
of May 5th and 8th, accept the invi~ 
tation of Dr. H. Frank Carman, Rep
resentative Director from Texas on 
the Board of the National Tubercu
losis .Association, to attend any or all 
sessions of this meeting in San An
tonio. 

The resolution was read, and on 
motion of Senator Kelley and by 
unanimous consent, it was considered 
immediately and it was adopted. 
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Conference Committee on House 
Bill 405 

Senator Brownlee called up fron1 
the President's table, for considera
tion at this time, the request of the 
House for a Conference Committee 
on H. B. No. 405. 

Senator Bro\vnlee moved that the 
request of the House be granted. 

The motion prevailed. 
Accordingly, the President ap

pointed the following conferees on the 
bill on the part of the Senate: Sena
tors Brownlee, Sulak, York, Stone and 
Kelley. 

Conference Committee on House 
Bill 247 

Senator Metcalfe called up from the 
President's table, for consideration at 
this time, the request of the House 
for a Conference Committee on H. B. 
No. 247. 

Senator Metcalfe moved that the re
quest of the House be granted. 

The motion prevailed. 
Accordingly, the President ap

pointed the following conferees on the 
bill on the part of the Senate; Sena
tors Metcalfe, Fain, Hazle\Vood, 
Graves and Formby. 

Senate Resolution 104 

Senator Fain offered the following 
resolution: 

Whereas, on Monday, April 21, 
1941, His Excellency, W. Lee O'Daniel, 
Governor of the State of Texas, ap
pointed General Andrew Jackson 
Houston to succeed the late lamented 
and beloved Morris Sheppard as 
United States Senator from the State 
of Texas; and 

Whereas, The Honorable Andrew 
Jackson Houston is a distinguished 
citizen of Texas, an eminent scholar 
and a renowned soldier; and 

Whereas, The Honorable Andrew 
Jackson Houston is the only living 
son of General Sam Houston, Liber
ator of Texas, the Victor of San J a
cinto, President of the Republic of 
Texas, United States Senator from 
Texas, and twice Governor of the 
State of Texas; no\v, therefore, be it 

Resolved by the Senate of Texas, 
That the Governor of Texas, in honor
ing General Andrew Jackson Houston 
with appointment to be United States 
Senator from Texas, has singularly 
honored one of its noble, native sons 

and has thereby honor1:d the citizenry 
of Texas generally, a ld has by this 
appointn1ent, paid honer and tribute to 
the memorv of the revered Sam 
Houston, and has afforded on this the 
One Hundred Fifth Anniversary of 
the Battle of San Jr cinto an oppor
tunity to every Texa11 to glory in the 
patriotism and sac ~ifices of Sam 
Houston in establishing an enduring 
empire; and, be it fu··ther 

Resolved, That the Senate of Texas 
congratulate His Exe ellency, Governor 
W. Lee O'Daniel, upon this splendid 
appointment, and congratulate Gen
eral Andrew Jacks )n Houston upon 
his appointment, aitd that a copy of 
this resolution be n1ailed to the Hon
orable Andrew ~r ackson Houston, 
United States Ser a tor from Texas, 
and to His ExcellE ncy 1 the Governor 
of Texas. 

The resolution v·as read. 
Senator Fain me ved that the resolu

tion be considered immediately. 
The motion wr s lost by the fol

lowing vote: 
Yeas-11 

Aikin 
Brownlee 
Chadick 

·Fain 
Hazlewood 
Isbell 

Beck 
Cotten 
Formby 
Graves 
Hill 
Lanning 
Lemens 
Lovelady 
Martin 

Ramsey 

N iys-17 

Absent 

Kelley 
Moffett 
1\.loore 
Stone 
Sulak 

1\.iauritz 
Metcalfe 
Shivers 
Smith 
Van Zandt 
Vick 
Weinert 
Winfield 

York 

Ab ;en~Excused 

Spears 

The resolution was transmitted to 
the Presiden ,'s desk. 

BiBs and Resolutions Signed 

The Pres:dent signed in the pres
ence of the Senate, after their cap
tions had !Jeen read, the following 
enrolled bil .s and resolutions: 

H. R. N< . 80, A bill to be entitled 
"An Act J roviding for the employ-
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ment in all counties having a pop- H. B. No. 371, A bill to be entitled 
ulation of not less than three bun- "An Act authorizing independent 
dred and twenty thousand (320,000) school districts and cities which have 
nor more than three hundred and assumed the control public schools 
fifty thousand (350,000), according situated therein to build or purchase 
to the last preceding Federal Census, buildings and grounds located within 
of two (2) rural school supervisors; or without the district or city, for 
prescribing the qualifications and the purpose of constructing gym
duties of said supervisors and defin- nasia, stadia, or other recreational 
ing their powers; providing the com- facilities, and to mortgage and en
pensation to be paid to such super- cumber the same, and the income 
visors and the method of paying thereof, and to evidence the obliga
same; providing the County Board tion therefor by the issuance of bonds 
of School Trustees shall have the to secure the payment of funds to 
power to discontinue the office of purchase or construct or to purchase 
such supervisors whenever advisable; and construct the same; providing 
providing that in compliance with that the purchaser shall have a 
this Act in any of the counties af- franchise to operate same in case of 
fected hereby shall exempt the foreclosure; providing that no such 
county superintendent from holding obligation shall ever be a debt of 
a Teachers Institute, and shall ex- any such school district or city; but 
empt the teachers from attending solely a charge upon the property 
Teachers Institute, as now required so encumbered; providing that no 
by Article 2691, Revised Civil Stat- election for the issuance of such 
tue::J, of Texas, 1925, as amended; bonds shall be necessary; providing 
and· declaring an emergency." that such project shall be deemed 

H. B. No. 235, A bill to be entitled self-liquidating in character, etc.; 
"An Act amending Section 6 of s. and declaring an emergency." 
B. No. 481, being Chapter 185 of H. B. No. 434, A bill to be entitled 
the Acts of the Forty-second Legis- "An Act relating to marks and 
lature, Regular Session, page 311 brands of livestock in Austin County 
(1931); appropriating examination only; amending Article 6899 of the 
fees provided for in said Act to Revised Civil Statutes of Texas, by 
Special Land Board for the purpose adding thereto a new Section to be 
of defraying all expenses incident to known as Article 6899f requiring 
the enforcement of said Act; provid- that in said county each owner of 
ing for the drawing of warrants by any livestock mentioned in Chapter 
the Comptroller on requisition of the 1, of Title 121 of the Revised Civil 
Commissioner of the General Land Statutes of Texa&, of 1925, shall 
Office; transferring any sum re· within six (6) months after this· 
maining to the Permanent School Act takes effect, have his mark and 
Fund; providing that the amount brand of such stock recorded at the 
accruing to the State of Texag for office of the county clerk of said 
the sale of land under said Act shall county; and providing that such own
be placed to the credit of the Per- ers shall so record such marks and 
manent School Fund; and declaring brands whether heretofore recorded 
an emergency." or not and that after the expiration 

H. B. No. 288, A bill to be entitled of six (6) month& from taking effect 
"An Act to authorize the county of this Act all records and marks 
commissioners of any county having and brands now in existence shall 
a county court at law to appoint no longer have any force or effect 
an official interpreter for the county and that after the expiration of six 
court at law in such county; to pro- (6) months only the records made 
vide for the salary of such inter- after this Act shall be effective and 
preter and to prescribe his duties and considered the recorded marks and 
providing for the oath of such in- brands in said county; and further 
terpreter." providing that the county clerk of 

H. B. No. 359, A bill to be entitled said county &hall publish this Act 
in some newspaper in general cir

"An Act to amend Article 392, Re- culation in the county for a period 
vised Civil Statutes of 1925, . as of thirty (30) days. and declaring 
amended by Acts 1937, Forty-fifth n ., ' 
Legisilature, page 1296, Chapter 482, an emerge cy. 
Section 1; and declaring an emer-1 H. B. No. 709, A bill to be entitled 
gency." ''An Act providing in all counties 
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having a population of not less than 
twenty-nine thousand, two hundred 
and forty (29,240) and not more 
than t\venty-nine thousand, two hun
dred and fifty (29,250), according to 
the last preceding, or any future 
United States Federal Census, there 
shall be imposed upon all male per
sons the dutie9 of working five (5) 
days of eight (8) hours efficient 
service on public roads each year, 
or the payment on or before May 1st 
of each year the sum of Three 
($3.00) Dollars; providing for the 
summons of persons in said counties 
for work on the public roads, said 
summons when issued shall compel 
the persons to appear the following 
day after summons for road duty; 
fixing age bracket for persons to be 
summoned; repealing all laws in con
flict herewith; and declaring an 
emergency." 

H. B. No. 804, A bill to be entitled 
"An Act providing for issuing re
funding bonds "'here the original 
bonds are now owned by t\Vo or more 
school entities, including common 
school districts, independent &ehool 
districts, and cities which have as
sumed control of their schools or 
which constitute independent school 
districts.'' 

H. B. No. 855, A bill to be entitled 
41An Act providing (1) an open sea
son for quail in Henderson County 
from December 1 in one year to 
January 16 in the follo,ving year, 
both daye inclusive; (2) that it shall 
be lawful to kill quail in Henderson 
County on Monday, Wednesday and 
Friday of each week, after the first 
day of December, 1941, and con
tinuing until and including the 16th 
day of January, 1942, etc.; and de
claring an emergency." 

H. C. R. No. 67, Granting permis
sion to J. L. Kelley and wife to 
bring suit against the State of Texas. 

H. C. R. No. 68, Granting Dr. J. 
R. Nichols and wife pern1ission to 
sue the State. 

Committee Substitute House Bill 8 
on Second Reading 

(Special Order) 
The President laid before the Sen

ate, as a special order for this hour, 
on its second reading and passage to 
third reading: 

C.S.H.B. No. 8, A bill to be entitled 
"An Act levying various taxes and 

providing certain re\enue for the 
payment of old age 1ssistance, aid 
to destitute children, aid to needy 
blind, and the obligations of the 
State under the Te 1chers' Retire
ment Act; an1ending Section 2 of 
Chapter 241, Acts cf the Regular 
Session of the Forty- fourth Legisla
ture, and levying c1 rtain taxes on 
persons making the f ir&t sale in this 
State of cigarettes and providing 
for the collection an l administration 
thereof; amending Section 2 of 
Article 7057a of tl e Revised Civil 
Statutes of Texas, ·.925, same being 
Section 2, Chapter L62, Acts of the 
Forty-third Legislat ire, Regular Ses
sion, 1933, as ame,1ded by Acts of 
the First Called Ses 3ion of the Forty
third Legislature, · 933, Chapter 12, 
Section 1, as amended by Acts of 
the Third Called Session of the 
Forty-fourth Leg i s 1 at u re, 1936, 
Chapter 495, Art cle 4, Section 4, 
levying certain occupation taxes on 
oil produced with in this State, de
fining certain te '7Il1S in connection 
therewith, establi;hing the liability 
thereof, and provi Jing for the compu
tation, collection, and administration 
thereof; amendini · Section 3, Chapter 
75, Acts of the Regular Session of 
the Forty-secon i Legislature, as 
amended by Acts of the Third Called 
Session of the :Forty-fourth Legisla
ture, Chapter 4£ 5, Article 4, Section 
8, levying certain taxes on the mar
ket value of gaf produced and saved 
\vi thin this Stat!, or sold if imported 
into this State; defining certain 
terms in connection therewith, estab
lishing the liab; lity thereof, and pro
viding for the computation, collec
tion, and ad ninistration thereof; 
amending Sec· ion 40A of Article 
7047, Revised Civil Statutes of 
Texas, 1925, as amended by Acts 
of 1931, Forty-second Legislature, 
Regular Session, Page 355, Chapter 
212, Section l, as amended by Acts 
of 1936, Fo· ·ty-fourth Legislature, 
Third Called Session, page 2040, 
Chapter 493, Article 4, Section 61 

levying certain taxes against pro
ducers of S'Ulphur within this State, 
and providing for the computation, 
collection, ar d ad mi n i s tr at ion 
thereof; etc.; and declaring an emer
gency." 

The bill was read second time. 
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Senator Moore offered the follow* 
ing amendment to the bill: 

(1) 
Amend the mimeographed copy of 

the committee substitute for H. B. 
No. 8, page 3, Jine 15, as follows: 

By adding after the word "gas" ap
pearing at the end of line 15, page 3, 
the following words: "produced in 
another state and." 

Lines on page 3 counted by begin
ning with uH. B. No. 8" as line "l", 
and "Article 11" as line "2" and so 
on down the page. 

The amendment was adopted. 
Senator Moore offered the follow

ing amendment to the bill: 
(2) 

Amend the mimeographed copy of 
the committee substitute for H. B. 
No. 8, page 3, line 20, as follows: 

By inserting between the words "if'' 
and "imported" line 20, page 3, the 
following: 11produced in another state 
and." 

Lines on page 3 counted by begin
ning with "H. B. No. 811 as line "1", 
and "Article II" as line "2" and so on 
down the page. 

The amendment was adopted. 
Senator Moore offered the follow

ing amendment to the bill: 
(3) 

Amend C. S. H. B. No. 8 by strik
ing out Article III, page 15, and sub
stituting in Heu thereof a new Ar
ticle III reading as follows: 

"ARTICLE III 

"Section 1. In addition to other 
taxes, there is also levied a tax on 
the business of first transporting com
mingled gases, which tax shall 'be 
calculated on the basis of one-tenth 
(1/10) of one (le) cent per one thou
sand (1,000) cubic feet of all such 
gases first transported in intrastate 
commerce in this State. 

"Sec. 2. Every person who shall 
simultaneously transport sweet gas 
and sour gas or sweet gas and casing
head gas in the same pipe line in 
such a manner as to mix or commingle 
the said gases so that the volume of 
each type of gas cannot be measured 
separately at destination shall be 
deemed to be engaged in the business 
of transporting commingled gases and, 
if the first transporter thereof, shall 

be liable for the tax imposed in 
this Article; the tax levied in this Ar
ticle, however, is levied only on the 
first transporter and the first trans
portation of such commingled gases. · 

"Sec. 3. The tax hereby levied 
shall be the liability of the first trans
porter. In all other respects the terms 
and provisions of Article 11 of this 
Act shall govern the taxpayer and 
the officers of this State in paying 
and collecting the tax herein imposed 
and enforcing penalties for delin
quency of tax payment: 

"The definitions set forth in Article 
II of this Act shall apply to this Ar
ticle. 

"Sec. 4. The tax herein levied be
ing strictly an occupation or privile}?e 
tax for the privilege of engaging in 
such business of first transporting 
commingled gas shall in no case be 
deducted from any payments due by 
purchasers to- sellers of gas, under the 
provisions of any contracts in which 
the seller agrees to pay taxes levied 
upon the gas. 

"Sec. 5. The tax levied by this Ar
ticle shall be aHocated as hereinafter 
set forth in this Act." 

The amendment was adopted. 
. Senator Moore offered the follow

ing amendment to the bill: 

(4) 

Amend Article VI, C. S. H .. B. No. 
8, Section 1, subdivision 1, page ·26, 
by substituting the word, "and" for 
the word, "or" between the words, 
"telephone" and "telephones." 

The amendment was adopted. 
Senator Moore offered the follow

ing amendment to the bill: 
(5) 

Amend Article VI, C. S. H. B. No. 
8, Section 1, subdivision 2, page 27, 
by inserting the words, "or not pro~ 
hibited" between the words, ''pro
vided" and '1by law." 

The amendment was adopted. 
Senator Moore offered the follow

ing amendment to the bill: 

(6) 

Amend Article VII, Section 1, C. S. 
H. B. No. 8, page 28, by inserting 
the words, "more than" immediately 
preceding the words, "one thousand 
(1,000) inhabitants." 

The amendment was adopted. 
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Senator Moore offered the follow
ing amendment to the bill: 

(7) 

exempt from the provisions of this 
Article." 

The an1end1nent was adopted. 
Amend Article VII, Section 1, C. S. 

H. B. No. 8, page 29, by adding at Senator Hill cffered the follo,ving 
the end of the first paragraph of amendment to the bill: 
Article 7060, the following: 

"Nothing herein shall be construed 
to require payment of the tax on 
gross receipts herein levied more than 
once on the same commodity, an<l 
where the commodity is produced by 
one individual, company, corporation 
or association, and distributed by an
other, the tax shall be paid by the 
distributor alone." 

The amendment was adopted. 
Senator Moore offered the follow

ing amendment to the bill: 
(8) 

Amend Article IX, Section 1, sub
division (a), page 39 of C. S. H. B. 
No. 8, by inserting the -word "on" 
after the words "per gallon." 

The amendment was adopted. 
Senator Moore offered the follow

ing amendment to the bill; 
(9) 

Amend Article XIII, C. S. H. B. No. 
8, page 55, by adding thereto a new 
Section to be known as Section 2 and 
reading as follows; 

''Section 2. The tax levied in this 
Article shall be allocated as herein
after provided in this Act." 

The amendment was adopted. 
Senator Van Zandt offered the fol

lowing amendment to the bill; 
(10) 

Amend Article XV, Section 1, C, S. 
H. B. No. 8, line 9, page 80, of the 
mimeographed bill by inserting after 
the words "each motor bus company" 
and before the word "and" the fol
lowing: 

"As defined in Chapter 270, Acts 
Regular Session of the Fortieth Legis
lature, as amended by the Acts of 
1929, First Called Session of the 
Forty-first Legislature, Chapter 78." 

The amendment was adopted. 
Senator Van Zandt offered the fol

lowing amendment to the bill: 
(11) 

Amend Article XV, Section 1, C. S. 
H. B. No. 8, of the mimeographed 
bill by inserting at the end of Sec
tion 1 thereof the following: 

(12) 
Amend H. B. No. 8, Article XV, 

Section 1, line 8, a~ ter the words 
"transportation of oil and" by insert
ing thereafter the v ords "in addi
tion," 

The amendment wa 1 adopted. 

Senator l\'loore off1 ~red the follow
ing amendment to th( bill: 

(13) 

Amend Article XX. Section 1, page 
165 of H. B. No. 8, by striking out 
the word, "and" wh• !re such appears 
immediately after t .. 1e words, "occu
pation tax 1neasur£·d by gross re
ceipts;" and insertir g in lieu thereof 
the word, "or." 

'fhe amendment "as adopted. 

Motion t<J Recess 

Senator Metcalf€ moved that tht! 
Senate recess to 2 :(10 o'clock p. m. to
day. 

The motion was lost. 

Senator Moore <·ffered the 
ing amendment to the bill: 

(14) 

follow-

Amend Article ~\.X, Section 1, page 
165 of H. B. No. 8, by striking out 
the word, "and" appearing immedi
ately after the , vords "products of 
their own manufa.!ture only;" and in
serting in lieu th,!reof only;" and in-

The amendmenl was adopted. 

Senator Moore offered the follow
ing amendment tJ the bill: 

)5) 

Amend Article XX, Section 1, page 
165 of H. B. N11, 8, by striking out 
the word, "and'' appearing immedi
ately after the •vords, "retail of such 
products;" and inserting in lieu 
thereof the word, "or." 

The amendmeat was adopted 
Senator Moo1·e offered the follow~ 

ing amendment to the bill: 

(16) 

"Provided, however, that Electric Amend Arti( le XX, H. B. No. 8, 
Interurban Railway Corporations are page 166a, by adding thereto a new 
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Section to be known as Section 3 
and reading as follows: 

"Section 3. The taxes levied by 
this Article shall be allocated as now 
provided by law for such taxes." 

The amel!dment was adopted. 
Senator Moore offered the follow

ing amendment to the bill; 
(17) 

Amend Article XXI, Section 2, un
numbered paragraph two of such Sec
tion, page 167 of H. B. No. 8, by 
striking out "IX" and substituting in 
lieu thereof "IX (subdivision a)" 

The amendment was adopted. 
Senator Moore offered the follow

ing amendment to the bill; 
(18) 

Amend Article XXI, Section 2, un· 
numbered paragraph three of such 
Section, page 167 of H. B. No. 8, by 
striking out "IX" and substituting in 
lieu thereof "IX (subdivision a)" 

The amendment was adopted. 
Senator l\foore offered the follow

ing amendment to the bill: 
(19) 

Amend Article XXI, H. B. No. 8, 
page 169, in the next to the last para
graph of subdivision (4) of Section 2 
thereof by striking ·out the words. 
"as to" in the third ·line of such 
paragraph. 

The amendment was adopted. 

Senator Moore offered the follow
ing amendment to the bill: 

(20) 
Amend H. B. No. 8, Article XXIJ 

by striking out Section 8 thereof and 
inserting in Heu a new Section 8 read
ing as fo11ows: 

"Section 8. All penalties, fines, 
forfeitures or penal offenses provided 
in this Act, as to the same offensP.. 
shall be cumulative of one another and 
of any other fines, penalties, for
feitures or penal offenses provided by 
any other law of this State applicable 
to such offense. 

"Should any such fines, penalties, 
forfeitures, or penal offenses be in 
conflict: so that such could not be 
cumulative as above provided, then 
that Jaw or part of the Jaw contain
ing the provision for the highest 
penalty in dollars shall be effective 
and apply as to each such offense, 

and that law or part of the law con
taining the provision for the highest 
fine in dollars, (where a fine alone 
is provided for,) shall be effectiVe 
and apply to each such offense, and 
in case of forfeiture that law or part 
of the law containing a provision for 
the most onerous forfeiture shall be 
effective and apply to each such of
fense, and in case of penal offenses 
containing a provision providing for 
imprisonment, that law or part of the 
law containing the provision for the 
longest maximum imprisonment shall 
be effective and apply to each such 
offense; and in each such instance, 
the lesser fine, penalty, forfeiture, 
penal offense or punishment shall be 
suspended." 

The amendment was adopted. 
Senator Van Zandt offered the fol

lowing amendment to the bill: 
(21) 

Amend committee substitute for 
H. B. No. 8, mimeograph copy, page 
169, by striking out the 'vord "as" 
in line 11 and by striking out the 
word ''of" in line 12, and inserting 
in lieu thereof "from September 1, 
1937 to" and by adding at the end of 
line 12 the following:- "as certified 
by the State Board of Trustees of the 
Teacher Retirement System." 

The amendment was adopted. 
Senator Moore offered the follow

ing amendment to the bill: 
(22) 

Amend H. B. No. 8, Article II, Sec
tion 1, subdivision (1), page 4, by 
striking out the fourth, fifth, and 
sixth Unes on such page and inserting 
in lieu thereof the following: 

"thereof; (b) repressuring; (c) lift
ing oil; and (d) gas lawfully ventEd 
or flared in connection with the pro
duction of oil; provided that if any 
product or thing is extracted fro1n 
such gas before it is injected into 
the earth, such gas injected into the 
earth shall not be excluded in com
puting the tax due." 

Question-Shall the amendment he 
adopted? 

Recess 

Senator Metcalfe moved that the 
Senate recess to 2:00 o'clock p. n1. 
today. 

The motion prevailed; and the Sen
ate, accordingly, at 12:10 o'clock p. m. 
took recess to 2:00 o'clock p. m. today .. 
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Afternoon Session 

The President called the Senate to 
order at 2:00 o'clock p. m. 

Message from the Governor 

The President laid before the Senate 
and had read the following n1essage 
from the Governor, which was then re
ferred to the Committee on Nomina
tions of the Governor: 

Austin, Texas, 
April 22, 1941. 

To the Senate of the Forty-seventh 
Legislature: 
I am again asking your advice con

cerning the appointment of Il. D. 
Battle of Longview, Texas, as State 
Auditor and Efficiency Expert. 

Previously I submitted his name to 
you, but because of reports disputing 
his residence as being in Texas, I 
.,,vithdrew his name and asked Attor
ney General ~lann for his legal opinion 
on Mr. Battle's residence. 

Attorney General Mann's answer is 
attached hereto for your information. 
His letter states that he cannot give 
me an opinion on the question. 

From the facts presented to me by 
Mr. Battle there is no doubt in my 
mind but what he is a legal resident 
of Texas and has been continuously 
for many years. The ten facts fur
nished by Mr. Battle are as follows: 

1. Affidavit of B. D. Battle in 
which he certifies that in 1932 he did 
come into and did become a permanent 
resident of Longview, Gregg County, 
Texas; that he obtained by reciprocity 
from the Texas Board of Public Ac
countants a certificate to practice his 
profession of accounting in Texas; 
that in 1932 he was appointed As
sistant County Auditor of Gregg 
County and served as such until Oct
ober 1, 1939; that since October 1, 
1939, he has continued to reside and 
'Practice his profession in Longview, 
Texas. 

2. Receipt for American Legion 
dues for 1941, to Post No. 140, Long
view, Texas (Paid 8-24-40). 

3. Letters from R. S. Wyche, 
County Auditor, Longview, Texas, to 
Senator Joe Hill, dated April 5, 1941, 
recommending confirmation of Mr. 
Battle, stating Mr. Battle v:as his 
assistant from 1932 to 1939; that since 
1939 Mr. Battle has conducted an ac
counting office in Longview; and ex
pressing his opinion of Mr. Battle's 
qualifications to be State Auditor. 

4. Letter from J. C. Barton, Vice 
President, and J. W. Mc David, Cashier, 
First National Bank, L< ngview, Texas, 
dated April 5, 1941, stating their 
opinion of l\Ir. Battle'~ character and 
ability, and that sine• December 14, 
1933, he has been a customer of the 
bank and maintained :,n active check
ing account; that he p .·actices his pro
fession in Longview. 

5. Letter fro1n F ,oyd Covington, 
Assistant Manager, Longview Cham
ber of Con1merce, to )enator Joe Hill, 
recommending Mr. B lttle and stating 
that he has been ai. active member 
of the local Chamb~r of Commerce 
for many years. 

6. Certificate by Mann Fuller, Tax 
Assessor-Collector, Gregg County, 
Texas, dated April 3, 1941, stating 
that B. D. Battle has been a legal 
resident and qualifi·!d voter of Greg.g 
County, Texas, sine·~ 1933 . 

7. Certificate by Sheriff of Gregg 
County, Texas, that he has summoned 
l\.ir. Battle for jury service between 
1934 and 1940. 

8. Poll tax recf·ipt for 1940 dated 
1-31-41, issued to "B. D. Battle, 203 
East College, Lo1.gview, Texas" by 
Mann Fuller, A5sessor-Collector of 
Taxes, Gregg Cou11ty, Texas. 

9. Three comm~ssions to 'Mr. Battle 
as Notary Public in and for Gregg 
County, Texas, fc r the terms ending 
June 1, 1937, Jun£ 1, 1939, and June 1, 
1941, respectively. 

10. Declaratio ·1 by Buford D. Bat
tle of intention to study law, filed 
\Vith the Supre1ne Court of Texas, 
December 15, 19: 9, in 'which he states 
his permanent address to be Longview, 
Texas. 

I believe M ,., Battle is highly 
qualified for t '1is position, but of 
course, I would not, under any cir
cumstances, warit to appoint him if 
he is not a citi :en of Texas. 

I am, therefo1 e, submitting his name 
contingent upo l your decision as to 
his place of re;;idence. If you decide 
he is a legal r1:sident of Texas, I ask 
your advice an( consent to his appoint
ment as State Auditor and Efficiency 
Expert, term , !XPiring September 13. 
1941. If you decide he is not a legal 
resident of TE xas, I ask that you do 
not confirm his appointment. 

Res1 ectfully submitted, 
W. LEE O'DANIEL, 

Governor of Texas. 
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OFFICE OF THE Since the fact of re,sidence plus 
.ATTORNEY GENERAL OF TEXAS the factor of intention ai:e necessary 

Austin 

Hon. W. Lee O'Daniel, 
Governor of Texas, 
Austin, Texas. 

Dear Sir: 

to the determination of the question 
of domicile, it is obvious that the issue 
with respect to each particular case 
can be resolved only in view of all the 
fucts of the particular case. The 
solution of the problem will not de~ 
pend upon any single circumstance or 
group of circumstances but upon all 

Opinion No. 0~3382 the circumstances taken in connection 
Re: Citizenship of B. D. Battle ,vi th each other. In instances where 

Your Jetter of April s, 1941, re· the elements of residence and intention 
quests the opinion of this department gathered from conduct are ambiguous 
upon the question \Vhether, under the or uncertain, it becomes necessary to 
material submitted with your request, make a minute inquiry into the habits, 
Mr. Battl~ is a resident citizen of the character, pursuits, social and domes
State of Texas. Your request does tic relations, business and political 
not ask that we give this opinion upon affairs of the person. 19 Corpus Juris 
the information submitted with your p. 435. In the case of a single person, 
Jetter alone, but asks that we basr:- ordinarily it is a fair presumption 
it on these facts "and other facts of fact and law that the place at 
which you may find." which a person actually lives is his 

domicile, such presumption being of 
State citizenship is .governed by the course rebuttable. Russell's Heirs vs. 

provisions of the United States Con- Randolph, 11 Tex. 460; 15 Tex. 718; 
stitution, Amendment 14, Section 1: 19 Corpus Juris 431. Jn the case of 

"All persons born or naturalized in a married man, the presumption is 
the United States, and subject to the that his domicile is where his wife 
jurisdiction thereof, are citizens of resides, but this presumption will like
the United States and of the State wise yield to a contrary showing of 
wherein they reside." the facts. Fidelity and Deposit Com-

Assuming Mr. Battle to be a citizen pany of Maryland vs. First National 
of the United States, his State citizen- Bank, 113 S. W. (2d) 622; Stranton 
ship depends upon his residence. The vs. Hall 90 S. W. (2d) 865; Hennes
term "residence" has reference to the sey vs. Campbell 32 S. W. (2d) 390; 
"domicile" or "legal residence" of the Devereaux vs. Rowe 293 S. W. 207; 
person; observing the distinction be- 1z Am. Jur. p. 639; 9 R. C. L. pp. 
tween actual residence and domicile 5v7-558. 
stated by our Supreme Court in the With your letter you submit the fol-
case of Pecos, etc. Ry. Co. vs. Tho mp- lowing 1naterial: 
son, 106 Tex. 460, 167 S. W. 801: I. Affidavit of B. D. Battle in 

"Residence means living in a par- which he certifies that in 1932 he did 
ticular locality, but domicile means come into and did become a perma
living in that locality with the intent nent resident of Longview, Gregg 
to make it a fixed and permanent County, Texas; that he obtained re
home. Residence simply requires ciprocity from the Texas Board of 
bodily presence, as an inhabitant in a Public Accountants a certificate to 
given place, while domicile requires practice his profession of accounting 
bodily presence in that place and also in Texas.: that in 1932 he was ap
one's intention to make it one's domi- pointed Assistant County Auditor of 
cile." Gregg County and served as such until 

Two things must concur to consti- October 1, 1939; that since October 1, 
tute "domicile;" First, residence; and 1939, he has continued to reside and 
second, the intention of making the practice his profession in Longview, 
place of residence one's home. 15 Texas. 
Tex. Jur. 709. Thus a domicile once 2. Receipt for American Legion 
acquired is not lost simply by the dues for 1941, to Post No. 140, Long
acquisition of a new residence; the view, Texas (paid 8-24-40). 
acquisition of the new residence must 3. Letter from R. S. Wyche, 
be accompanied by the intention to County Auditor, Longview, Texas, to 
make it one's fixed and permanent Senator Joe Hill, dated April 5, 1941, 
home. Hardy vs. DeLeon 5 Tex. 211; recommending confirmation of Mr. 
lloUiman vs. Peebles, 1 Tex. 673. Battle, stating Mr. Battle was his 
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assistant from 1932 to 1939; that sinc2 
1939 Mr. Battle has conducted an ac
counting office in Longvie,v; and ex
pressing his opinion of Mr. Battle'fl 
qualifications to be State Auditor. 

4. Letter from J. C. Barton, Vice 
President, and J. W. McDavid, Cashier, 
First National Bank, Longview, Texas, 
{b.ted April 5, 1941, stating their 
opinions of Mr. Battle's character and 
ability, anJ that since December 14, 
1933, he has been a customer of the 
Lank and maintained an active check
ing accountj that he practices his pro
fession in Longview. 

5. Letter from Floyd Covington, 
Assistant Manager, Longview Cham
ber of Commerce, to Senator Joe Hill, 
recommending Mr. Battle and stating 
that he has been an active member of 
the local Chamber of Commerce for 
many years. 

6. Certificate by Mann Fuller, Tax 
Assessor-Collector, Gregg County, 
Texas, dated April 3, 1941, stating that 
B. D. Battle has been a legal resi
dent and qualified voter of Gregg 
County, Texas, since 1933. 

7. Certificate by Sheriff of Gregg 
County, Texas, that he has summoned 
Mr. Battle for jury service between 
1934 and 1940. 

8. Poll tax receipt for 1940 dated 
1-31-41, issued to 41 B. D. J!attle, 203 
East College, Longview, Texas" by 
Mann Fuller, Assessor-Collector of 
Taxes, Gregg County, Texas. 

9. Three commissions to Mr. Battle 
as Notary Public in and for Gregg 
County, Texas, for the term ending 
June 1, 1937, June 1, 1939, and June 
1, 1941, respectively. 

10. Declaration by Buford D. Bat
tle of intention to study law, filed 
with the Supreme Court of Texas 
December 15, 1938, in which he states 
his permanent address to be Longvievt, 
Texas. 

While the foregoing facts are not 
fully developed, standing alone they 
indicate that Mr. Battle is a resident 
citizen of the State of Texas. l-lov.·
ever, we are in receipt of the follo\V· 
ing information contained in a letter 
to this department from Senator Joe 
Hill: 

"1. Buford D. Battle and wife are 
living together as man and wife. 

"2. The latest City Directory of 
the City of Shreveport, Louisiana, 

carries listing: Battle, B·1ford D., Cer· 
tified Public Accountan·., 552 Jordan 
Street, Telephone 4003, residence 257 
J{utherford, 'l'elephone r5920. 

"3. The listing in Jaruary 1st Tele
phone Directory of the C.ity of Shreve
port, Louisiana, gives his office at 
257 Rutherford, Telephone No. 71531. 

"4. I have a teleg ·am from the 
Sheriff of Shreveport, 1 ouisiana, dated 
April 4 as follows: 'Bl.ford D. Battle 
signed 1939 poll books. Act 374, 1940. 
cancelling signing p >11 books for 
1940.' (Sgd.) J. H. Fkurnoy, Sheriff. 

0 5. I have a telei ·ram from the 
Tax Assessor in Shr1:veport, Louisi
ana, dated April 4, 1911, sent at 8:48 
a. m. as follows: 'B. O. Battle listed 
in January 1st Telephone Directory 
as being accountant al two fifty-seven 
Rutherford Street. M "S. Battle signed 
application for home ;tead exemption 
in this office on Apri1 second nineteen 
forty-one, she being record owner of 
the home.' (Sgd.) 1\. G. Hammett, 
Tax Assessor. 

"I atn informed th:Lt Mr. Battle has 
a room which he o• '.cu pies at Long
view, Texas, and t11at he maintains 
an office there as in accountant. I 
am also advised th::.t he has paid a 
poll tax in Gregg County, Texas." 

The opinion of the Attorney Gen
eral can be given Oll questions of law 
only. Disputed que·:;tions of fact, or 
mixed questions of law and fact can
not be authoritativ1~ly decided by the 
Attorney General. 6 Corpus Juris. p. 
811. The weight o-· evidence and the 
credibility of witnt=sses are not ques
tions to be address· ~d to or decided by 
the A.ttorney General. 6 Corpus Jur. 
p. 812, Note 78. 

It is apparent f ·om what has been 
stated above that the facts with 
reference to Mr. Battle's citizenship 
are disputed. Sin.~e this department 
lacks the authorit~ · to decide such dis
puted issues of f. 1ct, or mixed ques
tions of fact and law, we regret that 
we cannot give )'OU an opinion upon 
the question pres Jnted in your letter. 

Your·:; very truly, 

ATTORNEY GENERAL OF TEXAS, 

By: R. W. Fairchild, Assistant. 

Approved April L 7, 1941. 

GROVER 1 ELLERS, First 
Assistant Attorney General. 

RWF:ej 
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Committee Substitute House Bill 8 on 
Passage to Third Reading 

The Senate resumed consideration 
of C. S. H. B. No. 8 on its passage 
to third reading; with amendment 
(22) by Senator Moore pending. 

The amendment was adopted. 

Senator Weinert moved that the 
amendments to the bill be offered Ar
ticle by Article. 

The motion prevailed. 
Senator Metcalfe offered the follow

ing amendment to the bill: 
(27) 

Senator Shivers offered the follow- Amend substitute for H. B. No. 8, 
ing amendment to the bill: page 1, of the mimeographed copy, 

Section 2, Article I, by striking out 
(23) Section 2, and substituting in liea 

Amend Section 1, Article XIX of thereof the following: 
H. B. No. 8, by inserting between the "Section 2. (1) There is hereby 
words "for" and "sale" a{lpearing in levied an occupation tax on oil pro
line 5 of subsection (f), page 95, the duced within this State of four (4%) 
words "the purpose of making a per cent of the market value of said 
first." oil per barrel of forty-two ( 42) stand-

The amendment was adopted. ard gallons. Said tax shall be com
puted upon the total barrels of oil 

Senator Shivers offered the follow- produced or salvaged from the earth 
ing amendment to the bill: or waters of this State without any 

(24) 

Amend Section 25, Article XIX of 
H. B. No. 8 by adding to the last 
paragraph thereof, the following: 

"The said allocation provision shall 
be effective and remain in force sub
ject to further allocation or appro
priation by the General or any Special 
Appropriation Bill!' 

The amendment was adopted. 

Senator Shivers offered the follow
ing amendment to the bill: 

(25) 

Amend Section 30, Article XIX of 
H. B. No. 8 by striking out the words 
"Article X of this Act" as they appear 
in the first line of said Section on 
page 164, and inserting in lieu thereof 
the words, "This Article.'' 

The amendment was adopted. 

Senator Van Zandt offered the fol
lowing amendment to the bill: 

(26) 

Amend Article X of the mimeo
graphed copy of C. S. H. B. No. 8 
by adding to Section (f) thereof the 
following: 

"Providing however, this Article 
shall not apply to corporations organ
ized under the Electric Cooperative 
Corporation Act. Provided however, 
that this Article does not amend, alter 
or change in anywise any provision 
of Chapter 86, p. 161, Forty-fifth 
Legislature, Acts 1937." 

The amendment was adopted. 

deductions and shall be based upon 
tank tables showing one hundred 
( lOOo/o) per cent of production and 
exact measurement of contents. The 
market value of oil, as that term is 
used herein, shall be the actual market 
value thereof, plus any-bonus of prem
iums or other things of value paid 
thereof or which such oil will reason
ably bring if produced in accordance 
with laws, rules and regulations of 
the State of Texas." 

METCALFE, 
WINFIELD. 

Senator Moore moved to table the 
amendment. 

Yeas and nays were demanded, and 
the motion to table prevailed by the 
following vote: 

Aikin 
Beck 
Chadick 
Cotten 
Fain 
Graves 
Hill 
Isbell 
Kelley 
Lanning 
Lemens 
Lovelady 

Yeas-23 

Nays-7 
Brownlee 
Formby 
Hazlewood 
Metcalfe 

Martin 
Mauritz 
Moore 
Ramsey 
Shivers 
Stone 
Su!ak 
Van Zandt 
Vick 
Weinert 
York 

Moffett 
Smith 
Winfield 

Absent-Excused 
Spears 
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Senator Lovelady offered the fol
lowing amendment to the bill: 

(28) 
An1end substitute for H. B. No. 81 

page 1, of the mimeographed copy, 
Section 2, Article 1, by striking out 
Section 2, and substituting in lieu 
thereof the following: 

''Section 2. (1) There is hereby 
levied an occupation tax on oil pro
duced within this State of five (5o/o} 
per cent of the market value of said 
oil per barrel of forty-two ( 42) stand
ard gallons. Said tax shall be com
puted upon the total barrels of oil 
produced or salvaged from the earth 
or waters of this State without any 
deductions and shall be based upon 
tank tables showing one hundred 
(lOOo/o) per cent of production and 
exact measurements of contents. Pro
vided, however, that the occupation 
tax here levied on oil shall never be 
less than three and one-half (3'h) 
cents per barrel of forty-two ( 42) 
standard .gallons. The market value 
of oil, as that term is used herein, 
shall be the actual market value 
thereof, plus afl.y bonus or pren1iums 
or other things of value paid thereof 
or, which such oil will 1·easonably 
bring if produced in accordance with 
laws, rules, and regulations of the 
State of Texas." 

Senator Moore moved to table the 
amendment. 

Yeas and nays were demanded, and 
the motion to table prevailed by the 
following vote: 

Yeas-19 
Chadick 
Cotten 
Fain 
Hazlewood 
Kelley 
Lemens 
Martin 
Mauritz 
Moffett 
l\IIoore 

Nays-10 
Aikin 
Beck 
Brownlee 
Formby 
Graves 

Absent 

Ramsey 
Shivers 
Smith 
Stone 
Van Zandt 
Vick 
Weinert 
Winfield 
l.,.ork 

Hill 
Lanning 
Lovelady 
Metcalfe 
Sulak 

Isbell 

Absent-Excused 

Spears 

Senator Formby offer' d the follow
ing amendment to the J .ill: 

(29) 
Amend substitute for H. B. No. 8 

page 1, of the mimeoi:raphed copy, 
Sectton 2, Article I, b; · striking out 
Section 2, and substi1 uting in lieu 
thereof the following: 

"Section 2. (1) Th ~re is hereby· 
le\•ied an occupation t lX on oil pro
duced \vithin this State of four and 
one· half ( 41h'.o/o) per cent of the 
market value of said oil per ban·el 
of forty-t,vo (42) sb.ndard gallons. 
Sn_id tax shall be com;>uted upon the 
total barrels of oil p:_·oduced or sal
vaged from the earth or waters of 
this State \vithout an) deductions and 
Phall be based upon tc nk tables show
ing one hundred (lOOo/o) per cent of 
production and exac-, measurements 
of contents. The market value of oil, 
as that term is used herein, shall ne 
the actual market vafue thereof, plus 
any bonus or premiun.s or other things 
of value paid thereof or which such oil 
will reasonably brin ., if produced in 
accordance with laws, rules, and regu
lations of the Stat<· of Texas. Pro
vided however, tha; the occupation 
tax here levied on ciil shall never be 
less than three anl one-half (31h) 
cents per barrel or forty-two ( 42) 
standard gallons." 

Senator 1\foore rroved to table the 
amendment. 

Yeas and nays w !re demanded, and 
the motion to tablo prevailed by the 
following vote: 

Yeas-20 
Cotten 
Fain 
Graves 
Hazlewood 
Hill 
Kelley 
Lemens 
Martin 
Mauritz 
Moffett 

Aikin 
Beck 
Bro\.\"'lllee 
Chadick 
Formby 

11.bsent 

l\ioore 
Ramsey 
Shivers 
Smith 
Stone 
Van Zandt 
Vick 
Weinert 
Winfield 
York 

Lanning 
Lovelady 
Metcalfe 
Sulak 

Isbell 
Absert-Excused 

Spears 
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Senator Brownlee. offered the fol
Jowing amendment to the bill: 

(30) 
Amend substitute for H. B. No. 8, 

page 1, of the mimeographed copy, 
Section 2, Article 1, by striking out 
Section 2, and substituting in lieu 
thereof the following: 

"Section 2. (1) There is hereby 
levied an occupation tax on oil pro
duced within this State of eight (8%) 
per cent of the market value of said 
oil per barrel of forty-two (42) stand
ard gallons. Said tax shall be com
puted upon the total barrels of oil 
produced ()r salvaged from the earth 
or waters of this State without any 
deductions and shall be based upon 
tank tables showing one hundred 
(100%) per cent of production and 
exact measurements of contents. Pro
vi~ed, h()wever, that the. occupation 
tax here levied on oil sha1l never be 
less. than three and one-half (3 'h) 
cents per barrel of forty-two (42) 
standard gallons. The market value 
of oil, as that term is used herein, 
shall be the actual market value 
thereof, plus any bonus or premiums 
or other things of value paid thereof 
o_r, which said oil will reasonably bring 
if produced in accordance with la_ws, 
rules, and regulations of the State 
of Texas." . 

Senator Moore moved to table the 
amendment. 

Yeas and nays were demanded, and 
the motion to table prevailed by the 
following vote: 

Yeas-18 

Chadick 
Cotten 
Fain 
Hazlewood 
Isbell 
Kelley 
Martin 
Mauritz 
Moffett 

Nays-12 

Aikin 
Beek 
Brownlee 
Formby 
Graves 
Hill 

Moore 
Ramsey 
Shivers 
Smith 
Stone 
Van Zandt 
Weinert 
Winfield 
York 

Lanning 
Le mens 
J,ove!ady 
Metcalfe 
Sulak 
Vick 

Absent-Excused 

Spears 

Senator Metcalfe offered the follo\v
ing amendment to the bill: 

(31) 
Amend Committee substitute for H. B. 
No. 8, page 1, Section 2, subsection 1, 
by striking out the word and figures, 
"four ( 4)" and substitute therefor the 
words and figures, "four and one
quarter (414)" 

Senator ~1oore moved to table the 
amendment. 

Yeas and nays were demanded, and 
the motion to table prevailed by the 
following vote: 

Yeas-17 

Chadick 
Cotten 
Fain 
Hazlewood 
Kelley 
Martin 
Moffett 
Moore 
Ramsey 

Nays-13 

Aikin 
Beck 
Brownlee 
Formby 
Graves 
Hill 
Isbell 

Shivers 
Smith 
Stone 
Van Zandt 
Vick 
Weinert 
Winfield 
York 

Lanning 
Lem ens 
Lovelady 
Mauritz 
Metcalfe 
Sulak 

Absent-Excused 

Spears 

Senator Lovelady offered the fol
lowing amendment to the bill: 

(32) 
Amend substitute for H. B. No. 8, 

by adding a new Article in the mimeo
graphed copy to be known as Article 
Ia, after Article I, to read as follows: 

"ARTICLE Ia 

"Section 1. Every individual, com
pany, corporation, partnership or 
association. or the receiver or legal 
representative thereof, owning, oper~ 
ating, managing or controlling any 
oil pipe line, oil pipe line company, 
common carrier pipe line or common 
carrier pipe line company of any kind 
or character whatsoever, engaged in 
the transportation of oil or any other 
petroleum product, other than gas, 
doing business wholly or in part 
within this State, whether incorpor
ated under the laws of this State, or 
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of any other state, territory or for
eign country, or unincorporated, and 
every other individual, company, cor
poration, partnership or association 
or the receiver or legal representative 
thereof doing business of the same 
kind or character in this State in the 
transportation of oil and/or petroleum 
products other than gas by pipe line 
and making a char.ge or charges for 
said transportation by pipe line, 
whether said charge or charges be 
made to the public generally or to 
parties who use said pipe line paying 
a charge for same, or whether said 
charge or char~es be made to indi
viduals, companies, corporations, part
nerships or associations or the re
ceiver or legal representatives thereof 
ow'ning, operating or controlling said 
pipe line; shall make quarterly on the 
first days of January, April, July and 
October of each year a report to the 
State Comptroller of Public Accounts 
of Texas, under oath of the individual 
or of the president, treasurer or sup· 
erintendent of such company, corpora
tion, partnership or association or of 
the receiver or legal representative 
thereof, showing the gross amount 
received by said individual, company, 
corporation, partnership or association 
or the receiver or legal representative 
thereof from all business done within 
this State during the next preceding 
quarter in payment of charges for 
the use of said oil pipe line or common 
carrier pipe line, whether said charges 
were received from the public gener
ally or from persons who used said 
oil pipe line of common carrier pipe 
line or from individuals, companies, 
corporations, partnerships or associa
tions or the receiver or legal repre
sentatives thereof, owning, operating 
or controlling said oil pipe line or 
common carrier pipe line. Said in
dividuals, companies, corporations, 
partnerships or associations or the re
ceiver or legal representative thereof, 
at the time of making said report, 
shall pay to the State Treasurer an 
occupation tax for the quarter begin
ning on said date, equal to two (2o/o) 
per cent of said gross receipts, as 
shown in said report. 

"Sec. 2. The State Comptroller of 
Public Accounts shall have the power 
and authority to make such rules and 
regulations as he may deem necessary 
for the proper enforcement of this 
Act, and shall prepare such forms 
and require such reports as he may 

dee1n proper to enable h m to perform 
the duties herein impose :l upon him. 

"Every individual, C)mpany, cor
poration, partnership or association or 
the receiver or legal representative 
thereof, subject to the ·ax herein im
posed shall keep such books of ac
counts and records of r,:ceipts as may 
be prescribed by the State Comptroller 
of Public Accounts and shall preserve 
said books of accounts and records 
for a period of twen1 y·four months 
fro1n and after the gross receipts 
sho\\'11 by same shall have been re
ported to the State Jomptroller of 
Public Accounts and t:1e tax imposed 
in this Act thereon shall have been 
paid. 

"Sec. 3. The State Comptroller of 
Public Accounts shall have the power 
and authority to e nploy auditors 
and/or other technical assistants for 
the purpose of verifying reports and 
investigating the affairs of owners, 
operators and mana~ ers of oil pipe 
lines and common car:.ier pipe lines to 
determine whether the reports herein 
required are being pr.)perly made and 
the tax herein imposc·d is being prop
erly paid. He shall have the power 
and authority to ente ,.- upon the prem
ises of any taxpaye1· liable or to be 
liable under this Act and any other 
premises necessary irL determining the 
correct tax liability under this Act; 
and to examine, or cause to be ex
amined, any books, (•r records of any 
person, subject to a tax under this 
Act, and to secure a lY other informa
tion directly or indir~ctly concerned in 
the enforcement of this Act, and to 
promulgate and enf, >rce, according to 
law, rules and reg ilations pertinent 
to the enforcement Jf this Act, which 
shall have the full force and effect of 
law. Before any dh ision or allotment 
of the occupation tax levied and col
lected under the 11rovisions of this 
Act is made, one~ half ( 1h) of one 
per cent of the gr<·SS amount of said 
tax shall be set aside in the Treasury 
for the use of the State Comptroller 
of Public Accounts in the administra
tion and enforceme 1t of the provisions 
of this Act; and S•» much of the said 
proceeds of one-ha If ( 1h) of one per 
cent of the occupation tax paid quar
terly as may be : 1eeded in such ad
ministration and enforcement is 
hereby appropriatE·d for such purpose. 

"Sec. 4. In tlie event any in
dividual, company, corporation, part
nership or association or the .receiver 
or legal represe1tative thereof, en-
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gaged in the business of owning, op
erating, managing or controlling any 
oil pipe line or conunon carrier pipe 
line in this State shall become delin
quent in the payment of the proper 
taxes as herein imposed, or shall fail 
or refuse to file the required reports 
with the State Comptroller of Public 
Accounts, or who shall willfully fail 
or refuse to comply with any rule or 
regulation of the State Comptroller 
of Public Accounts as promulgated 
hereunder, the Attorney General by :i 

suit in the name of the State of Texas 
shall have the right to enjoin such in
dividual, company, corporation, part
nership or association or the receiver 
or legal representative thereof fron1 
further engaging in the business of 
operating an oil pipe line or common 
carrier pipe line in the State of Texas 
until the delinquent tax is paid or 
said reports are filed or said rule or 
regulation of the State Comptroller 
of Public Accounts is complied with, 
and the venue of any such suit for 
injunction shall be and is hereby fixed 
in Travis County. 

"Sec. 5. If any person shall violate 
any of the provisions of this Act, he 
shall forfeit to the State of Texas as. 
a penalty not less than One Hundre<1 
($100.00) Dollars for each violation, 
and each day's violation shall con
stitute a separate offense. If any 
person shall fail to pay the proper 
tax when same is due, he shall forfeit 
then (lOo/o) per cent thereof as a pen· 
alty. Delinquent taxes and penalties 
shall draw interest at the rate of six 
(6'o/o) per cent per annum from the 
date tliat they are due until paid. The 
State of Texas shaU have a prior 
lien for all delinquent taxes, penalties: 
and interest against all of the prop· 
erty and equipment used and useful to 
the owner or operator of said oil pipe 
line or common carrier pipe line in 
said business of operating an oil 
pipe line or common carrier pipe line 
so delinquent, and the Attorney Gen
eral shall file suit in the name of the 
State of Texas and against said de· 
linquent owner or operator of ap 
oil pipe line or common carrier pipe 
line for all delinquent taxes, penalties 
and interest and any and all other 
amo·,nts due, and for the enforcement 
of all liens under this Act: and the 
venue of any such suit sh8ll be anil 
is hereby fixed in Travis County, 

usec. 6. Whoever shall, as an 
owner, operator or manager of any oil 
pipe line or common carrier pipe line 

or as a receiver or legal representa
tive thereof, who is liable under this 
Act to make reports of the gross re
ceipts of said business; kno\vingly 
make any false entries or fail to make 
any proper entries in the books re
quired by this Act with intent to de
fraud the State; or whoever shall, 
as such, knowingly make a false or 
incomplete report as required by the 
provisions of this Act; or \vhoever, as 
such, shall kno\vingly fail or refuse 
to make the report required to make; 
or whoever, as such, shall destroy, 
mutilate or secrete any of the records 
required to be kept by the provisions 
of this Act; or whoever, as such, shall 
hide or secrete, with intent to de
fraud the State, any of the property 
upon which a lien is created in favor 
of the State of Texas herein, shall 
be guilty of a misdemeanor and, upon 
conviction thereof, shall be fined in a 
sun1 of not less than One Hundred 
($100.00) Dollars, nor more than One 
Thousand ($1,000.00) Dollars, or be 
confined in the county jail not more 
than twelve (12) months, or by both 
such fine and imprisonment. 

"In addition thereto such owner, 
operator or manager of an oil pipe 
line or common carrier pipe line shall 
forfeit to the State of Texas, for any 
said offense or the violation of any 
of the provisions hereof, or of any 
rule or regulation, or requirement of 
the State Con1ptroller of Public Ac
counts, a penalty of One Thousand 
($1,000.00) Dollars, for each of such 
offense, to be .recovered by the Attor
ney General in a civil suit in the namt 
of the State of Texas; and the venue 
of such suit shall be and is hereby 
fixed in Travis ·County; and such suit 
may be brought separately or joined 
and made a part of any one civil suit 
provided for in this Act. The penal
ties prescribed in this Section, both 
criminal and civil, are in addition to 
any and all other penalties prescribed 
in this Act and by law. 

"Sec. 7. Article 7116 of the Re
vised Civil Statutes of Texas, 1925, as 
amended, and all other laws and parts 
of Jaws in conflict with this Act are 
hereby expressly repealed. 

1'Sec. 8. If any Section, paragraph, 
sentence, clause, phrase or word of 
this Article is held by any court to 
be invalid or unconstitutional for any 
reason, said decision shall not affect 
the remaining portions of this Article. 
and the Legislature hereby declares 
that it would have passed this Article 
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and every Section, paragraph, sen
tence, clause, phrase and word thereof 
had it not contained said Section, 
paragraph, sentence, clause, phrase or 
'vord held to be invalid or unconsti
tutional.'' 

Senator l\1oore moved to table the 
amendment. 

Yeas and nays were demanded, and 
the motion to table prevailed by the 
foJlowing vote: 

Yeas-17 

Beck 
Chadick 
Fain 
Hazlewood 
Kelley 
Martin 
1\Iauritz 
Moore 

Ramsey 
Shivers 
Smith 
Stone 
Van Zandt 
Weinert 
Winfield 
York 

Nay~12 

Aikin 
Brownlee 
Cotten 
Formby 
Graves 
Hill 
Isbell 

Lanning 
Le mens 
Lovelady 
Metcalfe 
Sulak 
Vick 

Present-Not Voting 

Moffett 

Absent-Excused 

Spears 

Senator Hill offered the following 
amendment to the bill: 

(33) 
Amend H. B. No. 8, page 1, of the 

mimeographed substitute by striking 
out Section 2 ( 1) "There is hereby 
levied an occupation tax on oil pro
duced within this State of five ( 5) 
cents per barrel of forty-two ( 42) 
standard gallons. Said tax shall be 
computed upon the total barrels of oil 
produced or salvaged from the earth 
or "'aters of this State without any 
deductions and shall be based upon 
tank tables shov.ing one hundred 
( lOC>o/o) per cent of production and 
exact measurements of contents. Pro
vided, however, that the occupation 
tax herein levied on oil shall be five 
(5%) per cent of the market value" 
and thereafter as now written. 

HILL, 
AIKIN, 
LOVELADY, 
SULAK. 

Senator Moore moved to table the 
An1endment. 

Yeas and nays were d !mantled, and 
the n1otion to table wa; lost by the 
following vote: 

Yeas-15 

Cotten 
Fain 
Hazlev;ood 
Kelley 
Martin 
Mauritz 
Moffett 
Moore 

Nays-15 

Aikin 
Beck 
Brownlee 
Chadick 
Formby 
Graves 
Hill 
Isbell 

Ramsey 
Shivers 
Smith 
Stone 
Weinert 
Winfield 
York 

Lanning 
Lem ens 
Lovelady 
Metcalfe 
Sulak 
Van Zandt 
Vick 

Ab;;ent-E .tcused 

Spears 

The question then recurred on the 
adoption of the ame11dment. 

Yeas and nays wE re demanded, and 
the an1endment was lost by the follow
ing vote: 

Yeas--13 

Aikin 
Beck 
Brownlee 
Chadick 
Formby 
Graves 
Hill 

Nay:i-17 

Cotten 
Fain 
Hazlewood 
Kelley 
Martin 
Mauritz 
Moffett 
Moore 
Ramsey 

Isbell 
Lanning 
Lemens 
Lovelady 
Metcalfe 
Sulak 

Shivers 
Smith 
Stone 
Van Zandt 
Vick 
\Veinert 
Winfield 
York 

Abse11l-Excused 

Spears 

Question-Shall the bill be passed 
to third reading? 
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Messag_e from the House 

Mr. Worth Ware, a clerk of the 
House, was :recognized by the Presi
dent to present the following message: 
Hall of the House of Representatives, 

Austin, Texas, 
April 22, 1941. 

Hon. Coke R. Stevenson, President of 
the Senate. 
Sir: I am directed by the House 

to inform the Senate that the House 
as refused to concur in Senate 
amendments to H. B. No. 373 
?.nd has requested the appointment of 
a Conference Committee to considel 
the differences between the twc• 
Houses. 

Respectfully submitted, 
E. R. LINDLEY, 

Chief Clerk, House of Representatives. 

Signing of Bills 

The President signed in the pres· 
ence of the Senate, after their cap
tions had · been read, the following 
enrolled bills: 

lf. B. No. 205, A bill to be entitled 
"An Act to amend Section- 25, Sec
tion 31, Section 32, and Section 65 of 
H. B. No. 407, Chapter 4, page 602 
of the Acts of the Forty-sixth Legis
lature, Regular Session (1939); de
fining tdepartment'; providing a 
method and manner of issuing receipts 
and certificates of title when a lien 
is disclosed thereon, adding subsection 
(a) under Section 32 as amended, 
limiting the use of duplicate copies of 
said receipts and certificates of title; 
providing for the transfer of the Cer
tificate of Title Section of the De
partment of Public Safety of the State 
of Texas_ to the Highway Department 
of the State of Texas and designating 
the same as a division within said 
department, amending the repealing 
c1ause of said Act; and creating an 
emergency/' 

H. B. No. 295. A hill to be entitled 
ti An Act amending Section 19, sub
section h, of S. B. No. 5, Acts of the 
Forty-fourth Legislature, Second 
Called Session, also known as sub" 
section h of Section 19 of Article 
3912e, and an amendments to such 
Act, by adding thereto sub-section h-3 
affecting the a_ppointment and sal
aries of deputies in the offices of 
district c1erks in aII counties of two 
hundred and ninety thousand (290,-
000) inhabitants and over, and Jess 
than three hundred and ninety thou-

sand (390,000) inhabitants, according · 
to the last preceding Federal Census; 
providing for the method of such ap
pointments and salaries in such coun
ties by the filing of an application 
with the county judges of such coun
ties; providing for the order of the 
commissioners' courts of such counties 
for the payment of said salaries of 
such deputies out of certain funds of 
such counties_: providing for the oath 
to be taken by such deputies; provid
ing for the method of discharge or 
removal of such deputies, and for the 
increase or decrease of the number of 
such deputies; providing for the repeal 
of all laws in conflict herewith; pro
viding for a saving clause; and de
claring an emergency." 

Report of Spe<:ial Committee Relath·e 
to State Capitol 

Senator Brownlee, by unanimous 
consent, submitted at this time the 
following report: 

Austin, Texas 
April 22, 1941 

To the Members of the Forty-seventh 
Legislature: · 
We, your Joint Committee ap

pointed by virtue of Senate Concur
rent Resolution No. 27, consisting of 
three members of the Senate and 
three members of the House of Rep
resentatives, to investigate the feasi
bility and probable cost of fireproof
ing the State Capitol Building, and 
such other recommendations as the 
Committee may deem proper, beg 
leave to respectfully submit the fol-
lowing report: , 

Your Committee has held a number 
of hearings · at >vhich various 
architects have testified. Practically 
all of these architects express identi
cal opinions as to the general condi- · 
tion of the building, as well as the 
hazards of fire. They all agree that 
the principal structural elements of 
the Capitol Building are of fireproof 
construction as the term is defined 
today, and that it is only in minor 
features that the building does not 
conform to modern fire resistive re
quirements. They were unanimous 
in their opinion that the building 
itself is an excellent building and 
ig fundamentally safe and in fine 
condition with the exception of a 
few items. Its stability is not ques
tioned and the building expresses 
the cultural ideals and aspirations 
of the State of Texas and possesses 
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architectural qualitieg which place 
it among the outstanding government 
buildings of the world. 

As to the fire hazards, we refer 
you to the statements hereinafter 
inserted. 

All of the architects who appeared 
before us had made a study of the 
report submitted by W. E. Sin1pson 
& Company, Engineers, of San An
tonio, Texas, and by C. H. Page & 
Son, in 1939, and all of them showed 
a remarkable kno,vledge of the struc
ture of the Capitol Building. All 
of them agreed that the accumulation 
and storage of records in the base
ment should be absolutely prohibited, 
and recommended the construction of 
a ne\V State Office Building with 
storage space to properly house all 
the documents and extra files nO\V 
stored in the basement, or to build 
an office building and a separate 
vault building for the housing of 
these records. 

The concensus of opinion was that 
the greatest fire hazard in the build
ing is the accumulation of these rec
ords stored in the basement, "·hich, 
mostly being of paper, could be easily 
ignited, and would in themselves 
cause the destruction of the building 
if once a fire was started. They 
further agreed that the springling 
cystem already installed in the base
ment \vould damage or destroy prac
tically all of said records in the 
event the automatic sprinkling sys
tem was called into use. Therefore, 
they all recommended that said rec
ords be removed from the basement 
and placed under a proper filing 
systerrt in some other building, pre
ferably in a vault built for such 
purpose. It '\vas further recom
mended that as many separate fire
proof containers or filing cases as 
possible be installed even in the event 
of such removal, so that if a part 
of said records were ignited, only 
those records contained in that sep
arate compartment would be de
stroyed, and the remainder would 
be protected. 

The idea was suggested that in the 
event of the removal of the records 
and archives, as above stated, that 
with modern air-conditioning and 
lighting systems, the space used by 
them could be made available for 
additional office space. 

The following pages contain sug
gestions and recommendations given 

to the Committee by a ~chitects who 
appeared before the C·immittee and 
discussed \Yith them th( problems set 
forth in S. C. R. No. 2 7: 

Report of ~Ir. Bu· )i Jessen 

"In revie,ving a b1 .ilding survey 
report on the Texas State Capitol, 
prepared by W. E. E impson & Co. 
of San Antonio in 19:;8-1939, it was 
pointed out to the j1,int Committee 
of Senate and House that with the 
exception of the condi' ion of the elec
tric wiring and the rcof construction, 
the building is fire lroof. It was 
further pointed out chat except for 
minor weaknesses in the roof con
struction the buildin1:- is structurally 
sound. 

"At that time it v. as reoornrnended 
to the committee that the \vork of 
replacing the roof 2nd rewiring the 
building should be done, along with 
replacement of the plaster ceilings 
\Vhich are no\V on v·ood lath. 

"In the event of the installation 
of new wiring syst· :m and new ceil
ings it would seem advisable to con
sider the in&tallat! on of mezzanine 
floors to provide additional office 
space. The install a ti on of the wiring 
system \\'ould ne('essarily mean a 
certain amount of ceiling and wall 
renovation and r !pair. Since the 
structure of the building is sound 
and sufficient to carry additional 
floor9, it would S'!em an economical 
measure to instllll the mezzanine 
areas. These arei s could be serviced 
by stairs from the office areas below. 
The n1ain corrido:·s and stairs would 
remain as they are. Along this 
premise, it v.roul d be advisable to 
investigate add it; onal elevator serv
ice to accommodt:te the added office 
space. 

"There is also a large amount of 
space in the main roof areas run
ning north and south that could be 
converted into 11ffices. This would 
require the installation of windows 
in the outside v.·alls and the addition 
of structural sti:el members to carry 
the weight of the new fifth floor. 
This area could be reached by gl;airs 
from the fourth floor and possibly 
directly by ele\ ators. 

"It would be impossible to estimate 
without furthE r survey how much 
additional off.ce space would be 
gained by the installation of mez
zanines and a new fifth floor, but 
it would und11ubtedly be a worth-
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while addition. The chief problem 
would be to study the circulation and 
access. to· and between the mezzanines 
and the present floors. 

"It will be interesting to note that 
the renovation suggested in the sur
ve~ by W. E. Simpson Co. neces
sitates work that would be corre
lated to the additional work here 
suggested, since the areas in which 
the work would be done are the 
same. Hence, the mezzanines could 
be installed along with the work of 
wa11 and ceiling repair, and rewiring 
of the offices; the fifth floor could 
be installed along with the construc
tion of the new roof.'' 

Report of Mr. Edwin Kreisle, of 
Kreisle and Brooks 

"As per your request of April 
1, 1941, regarding the recommenda
tions for fire-proofing the State Cap
itol Building, I will say that I have 
made a careful inspection of the 
building and find the following: 

uThere has been installed in the 
basement of the entire huilding a 
sprinkler system; and over the bal
ance of the building an electric fire 
alarm system has been installed. Al
though the building is of semi fire
proof construction, I find the fol1ow
ing hazards: 

1. The steel beams supporting the 
first floor of the building are ex
posed underneath and if subjected 
to extreme heat they would buckle 
and let the masonry arched con
structed floor fall out. 

2. Over the balance of the build
ing the floor construction is the same 
and the only protection that these 
steel beams have is the pla&ter over 
\vooden framing. 

3. With the exception of glass 
ceilings in some places, the entire 
building is ceiled overhead \vith 
plaster on wooden lath. 

4. The roof of the building is 
formed of wooden sheathing over 
wood joist construction to which has 
been secured the copper roofing, 
which is perhaps, with the exception 
of the unprotected beams of the 
basement over \\'hich so much com
bustible material has been stored, the 
most dangerous hazard of the build
ing, as this exposes the structure to 
danger from fire by lightning and 
overheated electric ·\vires. 

5. Quite a number of inside par
titions of wood have been insta1led 

since the original building was built, 
all of which are very combustible. 

6. All inside trim of the building 
is of combustible wood. 

7. All inside doors are of wood 
and glass which would easily permit 
the rapid spread of fire from one 
room to another. 

8. All exterior windows and win
dow frames are of wooden construc
tion. 

9. Most of the furniture and cab
inefa31 of the present structure are 
of wood and are highly combustible. 

10. The wiring system 'vas in
stalled after the original building 
was built and it is far from being 
safe and of such type as would not 
be permitWd in the most modest 
structure being built today. Although 
some .of the 'viring is in conduit and 
in gas pipes, quite a. bit of it i& 
run in the open. Overheated wires 
are a most common cause of fires, 
particularly in attics. 

uThe following suggestions are 
made as methods of eliminating the 
hazards in the order listed above: 

1. The unprotected steel beams 
in the basement could be fireproofed 
by enclo&ing in masonry, such as 
terra cotta, and all combustible ma
terials now stored in the basement 
should be removed and stored in 
fire-proof vaults. 

2. The p 1 a s t e r over wooden 
frames around the steel beams of the 
balance of the building should be 
removed and these beams enclosed 
in masonry, plastered over. 

3. All present plastered ceilings 
of the building should be removed 
and re-plastered with a modern type 
of cement plaster over metal lath. 

4. The p re s en t wooden roof 
sheathing and wooden joist construc
tion of the roof should be removed 
and be replaced with a fire-proof 
type of steel and gyp block or other 
type of fire-proof sheathing over 
which a new roof should be laid. 

Note: The present copper roofing 
of the building is practically all the 
same metal that was originally ap
plied over the building. At one time 
a few years ago it was removed and 
reversed so as to expose a fresh 
copper sur.face to the elements but 
this roofing material has disinte
grated at places and there are quite 
a number of leaks. 
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5. All interior wooden partitions 
should be removed and be replaced 
with metal partitions. 

6. It would be very improbable 
that the inside trim of this building 
would be removed, as it is of a very 
ornate type and I feel that it would 
be a very un,vise thing to attempt 
to do anything about this trim. 

7. Interior doors could be removed 
and be replaced with metal fire-proof 
doors. 

8. The present wooden windows 
and window frames are no great fire 
risk as there are no buildings very 
close to this structu1·e from which 
fire could spread to this building; 
and it would be improbable that any
thing would be done in regard to 
the present windo\vs and windo\\" 
frames. 

9. The present wooden furniture 
and cabinets of the building should 
be changed to metal fire-proof type 
cabinets and all records 'vhich are 
not being used immediately in the 
offices should be removed and re
placed in a vault of fire-proof con
struction containing individual 1netal 
fire-proof cabinets. 

10. The electric 'viring system of 
the entire building should be replaced 
v.rith wiring to meet the rules of the 
National Board of Fire Underwrit
ers and the ordinances of the City 
of Austin governing the installation 
of same. 

"Another suggestion for further 
fire-proofing the building would be 
the addition of adequate fire ex
tinguishers placed at strategic loca
tions throughout the building. 

"Thank you for the opportunity 
of appearing before your Con1mittce 
and I hope that the suggestions above 
offered may prove of sotne assistance 
to you in working out your prob
lems." 

Report of C. H. Page & Son 

''At the request of the co1nmittee, 
I am delivering a set of photomats 
and blue prints which contain infor
mation of the various rooms of the 
Capitol Building. This is a portion 
of the report submitted by C. H. 
Page & Son, and W. E. Simpson & 
Company, Engineers, San Antonio, 
made in 1939. 

"The building as it stands is 
fundamentally safe and in excellent 
condition \vith the exception of a 
few items. 

"The roof being t' ie most con
spicuous in its need f )r repair and 
revision as to the ma ;erials now in 
use. Another point <>: obvious haz
ard is the present condition of the 
basement, that being 1>rought by the 
use rather than iti construction. 
Other items of repair as brought 
out in our report wou Id be desirable, 
but at this time WE do not think 
that these are nece :sarily impera
tive. May I refer ye u to our report 
for a more detailed i 1dication of the 
extent of the work to be done on 
the roof, roof skyli ,rhts, and \\'Ork 
in the basement, etc 

"May I call your attention to Page 
233, of the Eleven1h Biennial Ap
proriation Budget, State of Texas, 
Forty-seventh -Legislature and to the 
amount of monies tl at have been re
quested by the Beard of Control. 
These monies \vould probably have to 
be increased to an extent of ten to 
t\\relve per cent, owing to the ad
vance of material and labor priceS". 

"It is our desir( for you to use 
along with this letter the report of 
the building as a :nore detailed ref
erence. 

i'I have investigated this building 
from start to finis·1. What we really 
need is a State OJ fice Building with 
storage space to )roperly house all 
the documents and extra files now 
stored in the bas !ment, or to build 
an office buildin ~ and a separate 
vault building fc.r housing of the 
records. 

"We thank the committee for the 
privilege of ha vi '.lg been of service 
in this matter ar d if we may be of 
further service, I-lease call upon us." 

Report of M;« H. F. Kuehne 

"Pursuant to your request, I beg 
to submit the fc.llowing observations 
concerning the rr atter of fireproofing 
the State Capitol Building as pro
vided in S. C. ]t. No. 27. 

"Before maki ·1g any specific rec
ommendations, J wish to make a few 
general statem1:nts concerning this 
building. The ~~tate Capitol Building 
as it stands to.lay should be classi
fied as a semi-fireproof building. The 
principal struc' ural elements are of 
fireproof constJuction as the term is 
defined today ~ nd it is only in minor 
features that ~he building does not 
conform to me dern fire-re&istive re
quirements. 'fhe stability of the 
building is n )t questioned and it 
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stands today as a monument to the 
thoroughness of the Capitol Building 
Commission which was entrusted 
with the task of erecting this great 
structure. 

''It is the general attitude of the 
citizens of Texas that this building 
should express the cultural ideals and 
aspirations of this great State and 
should be preserved to endure for all 
time. Culturally and esthetically the 
interior of the building \Vas never 
~ompleted as no scheme of interior 
decoration was carried out, however, 
the building in its present condition 
possesses architectural q u a Ii ti es 
which pJaces it among the outstand
ing buildings in this and all other 
countries. 

"Previous surveys of the condition 
of the building have disclosed its 
soundness and stability 'vith respect 
to foundations and major structural 
€lements, but have pointed out the 
necessity of certain repairs and 
renovations as well as general re
decoration and refinishing which 
might be done to enhance the beauty 
and add to the life of the building. 
These reports were not concerned 
primarily with the fireproofing of 
the building but rather with the gen
eral renovation and refinishing of 
the building as a whole. 

"With respect t.o the question of 
fireproofing the building and the 
degree of the present hazards af
fecting the· building, I would say 
that the external hazards are prac
tically nil. The building is sur
rounded by sufficient open spaces to 
preclude the possibility of any fire 
hazards :from exterior sources. The 
principal fire hazard is from within 
and concerns the conditions of the 
building in certain portions of the 
structure itself. 0\ving to the ever 
expanding functions of the govern
ment and the increasing personnel 
requirements, many interior changes 
have been made involving the con
struction of temporary non-fireproof 
partitions. walls, etc. The constant 
accumulation of documents, files, ar
chives, and other material has fiHed 
portions of the building with decided 
fire hazards. The ure of wood lath 
in the original plastering in the 
building and certain 'vood construc
tion in the r-0ofs over the House 
and the Senate Chambers also 
present definite fire risks. Again 
the wiring system which was in
stalled subsequent to the completion 

of the original building, Jike,vise doeg 
not conform to the standards of the 
National Electrical Code or the 
National Board of Fire Under\vrit
ers. The existence of wood furniture 
and of wood floors in individual 
rooms does not in itself create un
necessary fire hazardsj nor does the 
fact that doors, windows, wainscoting 
and trim are of wood condemn the 
building as un&afe. 

"Your committee, in arriving at 
an answer to this problem, will have 
to distinguish between the question 
of fireproofing the building only, and 
the larger question of general re
pairs, renovating, refinishing and 
decorating. These also involve the 
question of the availability of funds 
\vith which to accomplish the desired 
results. In the consideration of these 
matters, another problem injects it
self; viz., the matter of eliminating 
the congesti-0n in the building and 
the preservation of the priceless rec
ords and archives now stored in the 
building which would eliminate a 
great portion of the internal fire 
hazards now existing. 

"To accomplish the foregoing ob
jectives, there resultsi on -0ne hand a 
limited program involving the ques~ 
tion of fireprofing only, another pro
gram for the general repairing, re
finishing, and decorating of the 
whole building and a third program 
of restoring the building to its 
-0riginal purpose, by eliminating the 
congestion therein and removing the 
archives and files to other quarters, 
involving the construction of addi
tional buildings adjacent to the pres
ent Capitol for the housing of the 
over-flow -0f the many departments 
of the government and for the pres
ervation and proper care of the ar4 

chive&, records, and historic docu
ments which are now without any 
protection. The first of these pro
grams, I take it, is the one that this 
resolution was primarily concerned 
with and would require the least 
expenditure of public funds. The 
second could wait for a more pros
perous time when the revenues of 
the State are in a better condition. 

"To accomplish the first of these 
program&, I would therefore recom
mend, in the order of their import
ance and necessity, the following 
measures: 

First: The building should be re
roofed with a new copper roof to 
insure it against the depreciations 
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of the \\·eather which results 
cay, defacement and hazards 
interior and its contents. 

in de- toric documents, and other files 
to the which are irreplaceab e and whose 

value cannot be measu1 ed in material 
terms. Second: The reconstruction of the 

roof above both Chambers of the 
Legislature with proper fireproof 
materials, installing a new ceiling 
properly treated for accoustical ef
fects and modern lighting. 

Third: All unsound plaster ceil
ings and walls should be removed 
and replaced with modern galvanized 
metal lath and new plaster. 

Fourth: The electric wiring system 
should be entirely overhauled with 
all wires put into rigid galvanized 
conduit and concealed and a new 
distribution system planned. 

Fifth: Where special precautions 
are neceS'Sary, the present wood 
floors should be removed and re
placed with terrazzo floors or cement 
\\'ith fire-resistive resilient floor cov-
ering. 

Sixth: Such portions of the metal 
work on the dome of the building 
which show deterioration should be 
replaced with ne'v metal and all 
sources of leaks in the dome cover
ing should be repaired. 

Seventh: Until such time when the 
archives and historic documents may 
be removed from the bagemen t of the 
building, adequate fire protection by 
means of sprinklers should be pro
vided. 

"The above items represent min
imum precautions that may now be 
taken for insuring maximum fire 
protection to the structure of the 
building as well as its contents. If 
unlimited funds '\Vere available, the 
entire furnishings of the building 
could be replaced with metal furni
ture, files, etc., and all wood \Vains
coting could be removed and replaced 
\Vith marble, tile, terrazzo, or other 
fireproof material. 

"It is my opinion that the great
est hazards to the building are due 
to its contents, the over-crowding of 
the building for offices, storage, and 
other purposes not originally in
tended. In addition to the specific 
items mentioned, the greatest insur
ance for protection to the building 
and its legitimate contents would be 
the erection of an additional build
ing or buildings to provide adequate 
sipace for the departments, commis
sions, and bureaus which no\v con
gest the building and particularly to 
house the invaluable archives, his-

"The tin1e allotted j or this report 
does not permit subm' tting any cost 
data. This would req llire a detailed 
re-S'Urvey of the building to ascertain 
the quantities involvt'd in the work 
suggested and evalu iting these in 
terms of current pl ices for labor 
and material, which i; higher at this 
time than when previous estimates 
\vere made. 

"I trust that this brief statement 
in a measure will e11able your com
mittee to arrive at s11ch recommenda
tions as it may deem proper to make 
to the Legislature. 

"Thanking you fo1 the opportunity 
of submitting these recommendations 
and placing myself at your disposal 
for any further a11d more detailed 
information which you may desire, 
I am-" 

Report of Mr. Bertram Giesecke, 
of Giesecke & Harris 

'
1After receiving your invitation to 

appear before the Joint Committee 
investigating the f !asibility and nec
essity of 1fireproc.fing' the Capitol 
Building, I reviewE d our file on facts 
developed some fifteen years ago 
when \\'e had beeJ. requested by the 
State Board of ( ontrol to make a 
study of the repa rs which the Cap
itol Building needed at the time. 

11That former s:udy, together with 
more recent inveE tigations, convinces 
us that the prop£·r protection of the 
Capitol Building 1·an more practically 
be assured by preventive means 
rather than by ar y effort at so-called 
'fireproofing.' 

"It must be re1".lembered that build
ings are generall ·r destroyed by a fire 
originating in 1 he contents of the 
building and but seldom by a fire 
originating in ·.he actual con&truc
tion of the buil ling itself. 

Hit must further be remembered 
that the term 'fireproof1 is but a 
relative term a11d refers more to the 
fact that a so-1 alled fireproof build
ing will not of itself burn rather 
than that the building cannot be 
destroyed by a fire of its contents. 

"We would recommend that the 
cast iron colu· nns in the basement 
be protected icgainst fire by being 
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covered with at least two inches of 
concrete 'fireproofing.1 

"Further, that the steel beams of 
the First Floor (which form the ceil
ing construction of the basement) 
and which support the arched mas.: 
onry floor construction, be protected 
by applying a metal lath and plaster 
ceiling directly to the underside of 
that beam construction. 

"Further in this respect we \Vi11 
recommend removing the present fire 
hazards from the basement, that is, 
removing all surplus records storage, 
furniture storage, and so on from 
the basement areas. If that is done 
the necessity for protecting the col
umns and ceiling beams would largely 
be removed, but it must be remem
bered that as the years pass, record& 
and furniture would again accumu
late in the basement, regardless of 
regulations which may now be is
sued, and for that reason we feel 
that those t'vo fireproofing methods 
should be followed. 

"Under the intense heat which 
would be built up from a fire of the 
contents of any room in the basement, 
the ca&t iron columns would likely 
shatter, particularly when hit by 
water from the fire lines, and the 
ceiling steel beams would buckle un
less protected as we suggest. In 
other words, serious fire in any one 
room of the basement under the 
present unProtected condition of th~ 
cast iron columns and steel beamsi 
might very likely a!Iow the entire 
structure over that area to cave in. 

"With the exception of minor 
items here and there about the 
Building of not enough importance 
to be specificaliy mentioned here, we 
recommend no other fireproofing 
than that of the basement columns 
and steel beams. 

"From the standpoint of fire pre
vention, however, we recommend as 
follows: 

1. That very drastic regulations 
be put into force by the State Board 
of Control under which the accumu
lation and storage of records in all 
basement areas 'vould be absolutely 
prohibited. 

2. A similar prohibition against 
the use of any basement area for the 
storage of surplus or discarded fur
niture. 

3. The construction by the State 
of an adequate. properly constructed, 
fire-safe type Records Storage Build
ing. 

HWe feel that this Records Build
ing should definitely be incorporated 
as a part of the fire prevention pro
gram as it will only be through the 
availability of a proper recordS' stor
age building that it will be possible 
to enforce the recommendations out
lined above as No. 1 and No. 2. We 
believe further that the citizens of 
Texas are entitled to have all records 
of a public nature stored in a fire
safe building so arranged that the 
records will not only be protected but 
that they can be properly indexed 
and through such indexing, be avail
able for use when needed. 

4. It is our understanding that 
the Capitol Building is now served 
by one &ix inch water main which 
"loops" the building. That main 
could not possibly furnish an ade
quate supply of water in case of a 
major fire. We recommend that the 
Building should be served by at least 
a ten inch main coming in from a 
water line to the north of the Build
ing and a separate and distinct ten 
inch main coming in from the south 
side of the Building. 

5. We recommend the construc
tion of an underground vault ap
proximately twenty feet x thirty feet 
entirely separate from the Capitol 
Building (though it might be con
nected to the basement by a tunnel), 
in which pressure pumps should be 
placed. These pressure pumps to 
produce the extra pressure needed 
during a fire. The pumps should be 
electrically operated but should be 
provided with an auxiliary Diesel 
engine power which would automat
ically pick up in case of a break
down of the electric power line. 

6. The entire attic space of all 
areas of the Building and the inner 
surface of the dome should be pro
tected by a sprinkler system similar 
to that now used in the basement 
except that there would have to be 
separate pressure tanks and pumps 
supplying the water and the pres
sure for tho&e high systems. This 
sprinkler system should also be ex
tended into every concealed space 
such as janitor closet, storage rooms 
and so on, wherever located. 

7. The fire alarm control system 
located in the basement of the Cap
itol now stand.S' free in the basement 
corridor and any person walking 
through the basement can tamper 
with it. This control system should 
be wired off so that there will be 
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no danger of its being tampered 
with. 

8. If deemed advisable by the 
Legislature, we would recommend 
that the State Library be moved 
out of the Capitol Building. This 
Library necessarily must be full of 
books, pamphlets, periodicals, and 
newspapers, which constantly pre
sents a hazard. By the ren1oval of 
this Library, one of the principal 
hazards would be done away with 
and much needed additional space 
would be secured. 

"It v•ould be possible to combine 
the Records Storage Building "·ith 
the Library Building and such a 
combination 'vould most likely make 
toward an economical operation of 
both, since helpers in the Library 
would normally have the type of 
training which \Vould be required of 
record clerks in the records storage 
building. 

'
4If such a combination building 

\Vere built, it would of course be 
necessary that it be built near the 
Capitol, whereas if a records storage 
building were built as n. separate 
structure, it could be placed on other 
State owned groundg some distance 
from the Capitol, such as the ground 
the State now owns on East Fifth 
Street adjacent to the State Pasteur 
Institute. 

9. We believe that if the recom
mendations here made are followed, 
the Capitol Building would be well 
protected and that in the event of 
a breakout of a fire in any portion 
of the building, it could quickly be 
brought under control without any 
serious loss, and we do not believe 
that practical consideration would 
justify any efforts to so-can "fil·e-
proof" the building as a whole. 

10. We do feel that if this amount 
of \Vork ig recommended, the Legis
lature should incorporate some nec
essary repair work, the major items 
of which we consider to be as fol
lows: 

"a. Re-roofing the building. 
14b. Removing the skylight in the 

roof over both the House and the 
Senate (these skylights are ap
proximately forty-eight feet x sixty 
feet) .. 

"c. Removing the ~lass from the 
ceiling of both the House and the 
Senate and replacing Vlith a sound
quieting material similar to Celotex, 
which would not only materially les-

sen the reverberation:. (noises) in_ 
the t\\·o Houses but w·1uld also have 
so1ne heat insulating · 1alue. 

"d. We believe that some form of 
.attic type ventilation should be in
corporated in the at ;ic space over 
both the House and the Senate to 
prevent ibuilding up' the heat loads 
in those attic spaces · \'hich now heat 
up the ceilings and radiate down 
onto the members ar d spectators in 
both the House and Senate. 

41e. All electric wiring should be 
checked as we underi.tand that many 
of the circuits are 4o'·erloaded,' which 
brings about overhe:.ting of the cir
cuits and this mignt start a fire 
in the actual structure. 

0 If the members of your Com
mittee '\Vill refer to Volume 24 of the 
National Fireproofing AsS'Ociation, 
they will find a lis1 ing of the major 
Capitol Building fi1es as follows: 

1- 4-04 
2-27-04 
9- 1-09 
2- 5-11 
3-29-11 
2- 3-16 

1- 3-21 
3- 2-27 

2-23-29 

9-28-30 
4-25-35 

Iowa --···· ........ $ 125,000.00 
\Visconsin ·------- 275,000.00 
Toronto, C inada 388,000.00 
Missouri 1,000,000.00 
New Yorr ···-· 5,500,000.00 
Ottawa (•]an. 

Par! Bl lg.) 
W. Virgi:Lia 
W. Va. 

(tempo1ary) 
Kentucky 

(Old Capitol) 
North I•akota __ 
Oregon 

3,000,000.00 
400,000.00 

150,000.00 

50,112.00 
728,000.00 

1,000,000.00 

"According to the value referred 
to above, in thes1 eleven major fire~ 
plus fourteen additional fires in 
other Capitol Bu 1 ldings in which the 
amount of loss v:as not sufficient to 
justify tabulatio·1 here, the total of 
the actual ph; ·sical loss in the 
twenty-five fire:: amount to $11,638,-
712.00. 

"Of that totlcl the sum of $11,-
566,000.00 was in buildings where 
each fire loss amounted to at least 
$100,000.00. 11~ other words, most 
Capitol fires n1eant a physical loss 
of at least $100,000.00. 

"Of the tw Jnty-five fires listed 
in Capitol Buildings the point of 
origin of the fire was as follows: 

5 fires star :ed in record storage 
areaS'. 

3 fires started in basement service 
rooms. 

3 fires started in closets, lockers or 
janitor rooms. 
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2 fires started in reading roomS'. 
3 fires started in attic spaces. 
2 fires started in roof spaces. 
Total fires originating in record 

st-0rage basement rooms, janitor 
rooms, attic spaces, and roof spaces 
... 18. 

2 fires started in building \vall& 
or partitions. 

5 fires started in other parts of 
the building. 

"From the listing above, it can be 
seen that if the type of prevention 
and protection we recommend is 
given, you will guard against 90o/o 
of the possible fires. 

"The 'causes' listed for that group 
of fires is given as follows: 

4 from defective 'viring. 
3 from rubbish and sweepings. 
2 from spontaneous ignition (in 

closets and service spaces). 
2 from smoking. 
2 from mechanics' carelessness. 
6 from 'other known causes.' 
6 from 'unknown causes/ 
'

1We would like to call attention 
to the fact that the losses listed for 
the twenty-five Capitol Building fires 
referred to, a total of $11,640,000.00, 
covered merely the physical loss of 
actual buildings or parts of buiJdings 
and did not include the loss of State 
records and other valuable docu
ments, upon which no value could 
be placed since the actual documents 
and records were irreplaceable. 

"We appreciate having been given 
the opportunity of trying to be of 
some little service to your Commit
tee, but we do 'vish to call attention 
to the fact that this report necessar
ily 'touched only the high spots,' and 
that we believe that you gentlemen 
understand that before any work is 
started, a very careful and compre
hensive survey should be made as to 
all phases of the necessary work, 
and particu1arlv to the details of 
executing that work. 

l<Jf we can be of any further help, 
please feel free to call upon us. We 
believe that Texas has one of the 
most beautiful Capitol Buildings in 
the Nation, that it is a good build-

ing and that it will serve Texas for 
many generations and that it is the 
duty of any Texas citizen who may 
have some knowledge or experience 
which· might be helpful toward the 
preservation or protection of that 
fine building to offer his &ervices." 

• • • 
Your committee believes from the 

evidence it has heard that the prin
cipal fire hazard comes mostly from 
the records that are stored in. the 
basement and other parts of the 
building, but that on the other hand, 
certain conditions of the building in 
the structure itself, while being 
lesser hazards, should be repaired 
and proper corrections made; that 
owing to the con&truction of many 
temporary non-fireproof partitions, 
walls, et cetera, and the use of wood 
lath in the original plastering in the 
building, and certain wood construc
tion in the roof over the House of 
Representatives and Senate, and also 
the wiring system, which was in
stalled subsequent to the completion 
of the original building, and the 
existence of certain wood floors in 
individual rooms, are both unsafe 
and to a certain extent dangerous 
from the standpoint of fire. 

We recommend that the reports 
above set out be given careful study 
by each member of the Legislature, 
because it is our . opinion that they 
reflect the true conditions of our 
State Capitol Building. 

We wish to express our gratitude 
to these architects who unselfishly 
donated their time and study, with
out pay of any sort, and some of 
them appeared on several different 
days, to testify before the commit
tee. All of these architects rendered 
this service to this LegiS'lature and 
to their State with the distinct un
derstanding that neither the Leg
islature nor any department of the 
State was under any obligation to 
them in the future. 

As to the cost of the suggested re
pairs, it was estimated that since 
1939; when the original Simpson 
Engineering Company report was 
made, prices have advanced some ten 
or twelve per cent, and therefore, if 
the recommendations in said report 
are carried out, the following figures 
will be approximately reliable. 
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A-1 Main Roof Cover _____ _ _ ...... $ 65,875. JO 
A-2 Skylight Cover over Library ____ _ _ _ 8,966. JO 
A-3 Ceilings to House of Representatives and Senate 

Chamber __ . -•--· _ 9,072 00 

B-1 Drainage and Do,vnspouts 

C-1 Wiring and Fixtures ___ _ 
C-2 Plumbing ----· _______ _ 

D-1 All room Repairs. 

E-1 Dome Covering 

F-1 Elevators ___ _ 
F-2 Revolving Doors_ 

G-1 Mural Decoration. ___ _ 

In addition to the above cost, \Ve 

should take into consideration the 
cost of converting the storage space, 
when emptied, into office space. This 
will require additional investigation, 
as our time was limited and •.ve 
have been unable to obtain any au
thentic approximate estimate. How
ever, it is out opinion that this e."<tra 
space could be made available at a 
reasonable cost by the use of inodern 
lighting and air-conditioning systems, 
together v.·ith the required partitions. 

Generally, it is the opinion of the 
committee that the present wooden 
decorations in the building are not 
sufficiently hazardous to require 
their removal, but we believe that 
they should be retained on account 
of their architectural beauty, as it 
'vas the opinion of all the architects 
that if the above improvements are 
made, a fire 'vould be confined to 
the room v.·here it waS' started. 

Your Committee recommends that 
appropriate action be taken \Vithout 
delay to correct the above conditions, 
and especially that the records and 
archives stored in the basement of 
the Capitol be removed at the earliest 
practicable time to so1ne place that 
is safer for such archives, records 
and documents. This should be done 
alro from the standpoint of the haz
ard it creates for the Capitol Build-

5,060.00 

44,801>.00 
16,80 1 1.00 

.. 287 ,423.97 

47,21-5.00 

44,8 J0.00 
16,8-J0.00 

56,C00.00 

$ 83,913.00 

5,060.00 

61,600.00 

287,423.97 

47,285.00 

61,600.00 

56,000.00 

$602,881.97 

ing, the replacement value of which 
is, according to tie lowest estimate 
by the architects, some Twenty Mil
lion ($20,000,000.00) Dollars. We do 
not think it is w 1se to permit such 
a hazard to rema n any longer as it 
now exists. 

Respect1 ully submitted, 
"lROWNLEE, 
WINFIELD, 
ISBELL, 

On the lart of the Senate; 
3MITH, 

On the 

HOBBS, 
GARLAND, 
part of the House. 

Note: We are sending up herewith 
a number of blu~prints and estimates 
which we recor1mend be filed with 
the Board of C11ntrol for future ref
erence and use. 

Request of ] louse Granted for 
Conferen< e Committee on 

House Bill 373 

Senator Love ady called up from the 
President's table, for consideration at 
this time, the request of the House 
for a Conferen :e Committee on H. B. 
No. 373. 

Senator Lovf lady moved that the re
quest of the P. ouse be granted. 

The 111otion prevailed. 
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Adjournment 

Senator Shivers moved that the Sen
ate adjourn until 10 :00 o'clock a. m. 
tomorrow. 

The motion prevailed; and the Sen
ate, accordingly, at 5 :35 o'clock p. m.1 

adjourned until 10:00 o'clock a. m. 
tomorro\v. 

FIFTY-NINTH DAY 

(Wednesday, April 23, 1941) 

The Senate met at 10 :00 o'clock 
a. m., pursuant to adjournment, and 
was called to order by President 
Stevenson. 

The roll was called, and the follow
ing Senators were pre9ent: 

Aikin 
Beck 
Brownlee 
Chadick 
Cotten 
Fain 
FormbY. 
Graves 
Hazlewood 
Hill 
Isbell 
Kelley 
Lanning 
Lemens 
Lovelady 

Martin 
Mauritz 
Metcalfe 
Moffett 
Moore 
Ramsey 
Shivers 
Smith 
.Stone 
Sulak 
Van Zandt 
Vick 
Weinert 
Winfield 
York 

Absent-Excused 

Spears 

A quorum 'vas announced present. 

Rev. S. B. Culpepper, Chaplain, of
fered the invocation. 

On motion of Senator Aikin and by 
unanimous consent, the reading of the 
Journal of the proceedings of yester
day was dispensed 'vith and the Jour
nal was approved. 

Leaves of Absence Granted 

Senator Spears \Vas granted leave of 
absence for today on account of im
portant business, on motion of Senator 
Graves. 

Report of Standing Committee 

Senator Shivers subn1itted the fol
lowing report: 

Austin, Texas, 
April 22., 1941. 

Hon. Coke R. Stevenson, President of 
the Senate. 
Sir: We, your Committee on Oil, 

Gas and Conservation, to whom was 
ref erred 

H. B. No. 393, A bill to be entitled 
"An Act providing that in counties 
containing a population of not Jess 
than eighty-three thousand (83,000) 
and not more than eighty-three thou
sand, three hundred and fifty (83,350) 
as shown by the last preceding Federal 
Census, and which contain navigation 
districts, water improvement districts, 
and water control and improvemeut 
districts, the county auditor shall 
audit books, accounts, records, bills, 
and warrants of such districts, and 
other districts created for improve
ment and conservation purposes which 
are not administered by the commis
sioners' court of such counties; and 
declaring an emergency." 

Have had the same under considera
tion, and I am instructed to report 
it back to the Senate with the recom
mendation that it do pass and be not 
printed. 

SHIVERS, Chairman. 

Senate Resolution 105 

Senator Metcalfe offered the follo,v
ing resolution: 

Whereas, Mrs. Ruth Bratton, spon
sor of the Senior Class of the Mason 
Independent School District, Mason, 
Texas, is in the Capitol with said 
Senior Class of 1941; now, therefore, 
be it 

Resolved by the Senate of Texas, 
That the Senate express its pleasure 
at having these visitors and extend 
to Mrs. Bratton and the President of 
the Senior Class the privileges of the 
floor for the day; and, be it further 

Resolved, That the Secretary of 
the Senate be directed to deliver a 
copy of this resolution to Mrs. Ruth 
Bratton, sponsor of the Senior Class, 
and to the President of the Senior 
Class. 

METCALFE, 
LOVELADY. 

The resolution was read, and on 
motion of Senator Metcalfe and by 
unanimous consent, the resolution wa"s 
considered immediately. 

The resolution was adopted. 


